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S.  1— UNFUNDED  MANDATES 


THURSDAY,  JANUARY  5,  1995 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 

AND  THE  Committee  on  the  Budget, 

Washington,  DC. 
The  Committees  met,  pursuant  to  notice,  at  9:35  a.m.,  in  room 
216,  Hart  Senate  Office  Building,  Hon.  William  V.  Roth,  Jr.,  Chair- 
man of  the  Committee  on  Governmental  Affairs,  and  Hon.  Pete  V. 
Domenici,  Chairman  of  the  Committee  on  the  Budget,  presiding. 

Present:  Senators  Roth,  Domenici,  Stevens,  Cohen,  Thompson, 
Cochran,  Grassley,  McCain,  Smith,  Glenn,  Levin,  Dorgan,  Gramm, 
Bond,  Brown,  Gorton,  Gregg,  Exon,  Lautenberg,  Dodd,  and  Murray. 

OPENING  STATEMENT  OF  CHAIRMAN  ROTH 

Chairman  Roth.  The  hearing  will  come  to  order.  I  welcome  ev- 
eryone here  this  morning  and  want  to  take  just  a  few  minutes  to 
lay  out  the  procedures  we  will  follow  for  this  special  joint  hearing 
of  the  Governmental  Affairs  and  Budget  Committees. 

For  those  of  you  that  are  not  aware.  Governmental  Affairs  and 
Budget  share  a  unique  relationship  of  joint  referral  on  issues 
amending  the  Budget  Act.  I  am  particularly  pleased  that  we  have 
come  together  for  this  hearing  and  I  look  forward  to  a  cooperative 
working  relationship  with  my  good  friend  from  New  Mexico,  the 
Chairman  of  the  Budget  Committee,  on  a  variety  of  issues  we  will 
be  considering  in  this  Congress. 

We  will  proceed  with  opening  statements  in  the  following  order. 
First,  the  two  Chairs,  myself  and  Senator  Domenici,  followed  by 
the  Ranking  Members,  Senators  Glenn  and  Exon.  We  will  then  rec- 
ognize Members  following  the  "early  bird"  rule,  rotating  between 
Committees,  and  continuing  this  process  during  questioning. 

I  understand  that  Members  of  the  Budget  Committee  have  vol- 
untarily agreed  to  limit  their  statements  to  save  time,  and  I  com- 
pliment them  on  that.  And  to  all  Members  on  my  side,  of  (Govern- 
mental Affairs,  I  encourage  brevity  so  that  we  can  begin  hearing 
from  our  witnesses. 

Testimony  will  be  taken  in  the  order  that  appears  on  the  witness 
list.  We  have  allotted  10  minutes  to  Senator  Kempthorne  as  a  pri- 
mary sponsor  of  this  legislation  so  that  he  may  set  the  stage  for 
the  comments  to  follow.  All  others  are  asked  to  limit  their  oral 
statements  to  5  minutes.  The  clock  will  be  operating,  and  you 
should  take  notice  of  the  1-minute  yellow  light  to  start  wrapping 
up  your  remarks.  Of  course,  written  testimony  will  be  included  in 
its  entirety  in  the  record. 

(1) 


A  vote  is  scheduled  to  occur  at  11:30  a.m.,  so  we  may  have  to 
recess  for  a  period  at  that  time.  However,  we  will  try  to  limit  any 
unnecessary  delays.  We  will  appreciate  everybod/s  cooperation, 
and  with  that,  let  me  proceed. 

Two  months  ago,  there  was  a  national  election,  the  results  of 
which  have  been  profoundly  felt  in  this  institution.  Now  different 
people  may  have  varying  interpretations  of  exactly  what  the  mes- 
sage was  from  that  day  in  early  November.  However,  I  think  we 
might  all  agree  that  the  voters  registered  a  strong  dissatisfaction 
with  the  way  their  Federal  Cjovernment  operates.  It  is  probably  fair 
to  say  that  the  public  sees  the  government  in  Washington  as  being 
remote,  unresponsive,  and  out  of  touch  with  their  concerns. 

Perhaps  nothing  epitomizes  the  justification  for  this  concern 
more  than  the  government's  propensity  to  impose  costly  mandates 
on  other  levels  of  government.  Through  such  actions,  the  Federal 
Government  is,  in  effect,  saying  to  the  citizens  back  home  in  our 
cities,  counties,  and  States,  it  doesn't  matter  what  priorities  you  es- 
tablish for  your  local  tax  dollars.  We  here  in  Washington  have  bet- 
ter ideas  for  how  that  money  should  be  spent  and  our  priorities 
come  first,  regardless  of  your  need  to  fund  schools,  public  safety, 
economic  development,  and  similar  matters. 

This  attitude  is  really  one  of  arrogance  as  much  as  of  remoteness 
and  insensitivity.  Both  it  and  the  types  of  legislative  and  regu- 
latory actions  it  leads  to  have  grown  steadily  in  recent  years.  There 
should  be  little  wonder  that  it  contributed  to  the  voter  backlash  we 
witnessed  recently. 

Fortunately,  this  area  seems  to  be  one  area  where  Members  of 
both  parties  in  Congress  began  to  sense  something  was  amiss  and 
corrective  action  needed,  even  before  last  November,  and  this  is 
partially  evidenced  by  the  number  of  bills  to  address  the  problems 
that  were  introduced  in  the  last  Congress. 

But  the  strongest  evidence  of  Congressional  concern  was  the 
broad  support  last  year  for  Senator  Kempthorne's  bill  on  this  sub- 
ject. The  bipartisan  nature  of  this  concern  can  be  seen  not  only  in 
the  list  of  cosponsors  but  also  in  the  serious  effort  made  by  Senator 
Glenn  as  the  then-Chairman  of  the  Governmental  Affairs  Commit- 
tee to  develop  an  effective  bill  and  move  it  through  the  Senate.  I 
was  very  pleased  to  work  closely  with  both  of  my  colleagues  in  this 
effort.  The  fact  that  we  were  not  able  to  enact  a  bill  in  the  end  was 
regrettable. 

Since  then,  a  great  deal  of  extra  effort  has  gone  into  refashioning 
the  legislation.  It  has  been  strengthened  to  protect  State  and  local 
taxpayers  and  has  been  expanded  to  include  some  private  sector 
regulatory  reform. 

This  expansion  gives  me  some  concern.  The  Committee  on  Gov- 
ernmental Affairs  has  broad  jurisdiction  over  regulatory  reform 
and  the  Committee  will  initiate  a  series  of  hearings  on  the  many 
facets  of  regulatory  reform  on  February  8.  My  concern  with  the 
new  regulatory  reform  of  S.  1  is  not  what  it  says  but  what  it  may 
invite  in  the  ways  of  perfecting  amendments.  This  bill  can  be  de- 
railed in  two  ways,  by  being  weakened  and  by  being  excessively 
strengthened. 

Since  the  election.  Senators  Kempthorne,  Glenn,  Domenici,  Exon, 
and  I  have  worked  to  strengthen  this  legislation  without  going 


overboard.  Senator  Kempthorne's  efforts,  in  particular,  have  not 
only  been  tireless,  they  have  reflected  very  sound  judgment  in 
seeking  the  best  possible  balance. 

I  believe  we  now  have  a  better  bill.^  I  look  forward  to  the  hearing 
today  and  the  markup  tomorrow. 

Chairman  Roth.  Senator  Domenici. 

OPENING  STATEMENT  OF  CHAIRMAN  DOMENICI 

Chairman  DOMENICI.  I  thank  you  very  much,  Mr.  Chairman. 

I  first  note  the  presence  of  the  new  Ranking  Member  of  the 
Budget  Committee,  Senator  Exon.  Might  I  right  at  the  offset,  Sen- 
ator, congratulate  you  on  your  new  position  and  indicate  to  you 
that  we  look  forward  to  working  with  the  minority  not  only  on  this 
bill  but  as  we  work  our  way  through  the  budget  process  and  the 
various  responsibilities  that  we  have.  Welcome  to  the  ranking  posi- 
tion and  I  hope  we  will  be  working  together. 

Let  me  make  it  clear  that  Congress  does  not  know  the  cost  nor 
pay  for  mandates  that  it  imposes  on  State  and  local  governments 
and  the  private  sector.  That  is  the  issue.  We  don't  know  the  cost 
and  we  don't  pay  for  it.  Mayors,  governors,  county  commissioners, 
and  business  leaders.  Democrats,  Republicans,  liberals,  and  con- 
servatives say  that  unfunded  mandates  are  unfair  and  cry  out  for 
reform.  That  is  why  we  are  here. 

Mr.  Chairman,  I  want  to  say  to  you  that  if  you  mark  this  bill  up 
tomorrow,  we  will  be  fully  constituted  and  we  will  mark  it  up  and 
report  it  out  on  Monday,  so  hopefully  by  Tuesday,  it  will  have  com- 
pleted its  Committee  requirements  and  then  it  will  be  in  the  hands 
of  the  Senate  and  our  Republican  leader. 

The  bill  that  we  are  discussing  today  is  the  No.  1  priority  for  our 
majority  leader,  as  you  have  indicated,  Senator  Roth.  I  was  with 
him  in  Williamsburg  last  November,  shortly  after  the  election, 
when  he  announced  to  the  Republican  Governors  that  S.  1  would 
be  the  bill  to  change  the  way  the  Federal  Government  has  dealt 
with  shifting  responsibilities  and  without  resources  to  the  States 
and  it  would  be  our  No.  1  priority. 

I  would  like  to  make  it  clear  that  this  is  not  a  procedural  bill. 
It  is  the  start  of  a  fundamental  redefinition  of  the  federalism  "sys- 
tem, or  some  might  say,  a  return  to  the  Founding  Fathers'  prin- 
ciple of  federalism.  As  such,  while  the  bill  makes  changes  to  the 
Budget  Act  and  therefore  requires  the  Budget  Committee's  partici- 
pation, the  jurisdictional  issue  is  a  minor  issue  relative  to  the 
broader  issue  of  how  we  will  define  the  role  and  the  function  of  the 
Federal  Government  in  the  21st  Century,  and  this  will  be  the  lead- 
off  salvo  by  the  Congress  of  the  United  States,  and  hopefully  the 
President,  in  an  effort  to  redefine  that  relationship. 

Before  I  conclude,  let  me  publicly  congratulate  Senator  Kemp- 
thorne  for  his  persistence,  hard  work,  and  leadership  on  this  issue. 
Sometimes,  fellow  Senators,  we  name  laws  around  here  and  we  use 
the  names  of  Senators  who  have  been  their  prime  advocates.  Re- 
member Gramm-Rudman-Hollings.  Viewing  the  extraordinary  work 
that  he  has  put  into  this  legislation,  maybe  we  should  call  this  the 


^The  text  of  S,  1  appears  in  the  Appendix  on  page 


"Dirk  Kempthorne  Bill."  I  certainly  intend  to  do  that  wherever  I 
can. 

I  have  committed  to  the  majority  leader  that  this  bill  will  be 
ready  for  his  consideration  by  Tuesday.  I  am  sure  our  Ranking 
Member  will  concur  today  that  we  will  have  that  meeting  on  Mon- 
day and  proceed  with  markup. 

Thank  you  very  much,  and  thanks  to  all  the  Members. 

Chairman  Roth.  Thank  you,  Mr.  Chairman.  Senator  Glenn. 

OPENING  STATEMENT  OF  SENATOR  GLENN 

Senator  Glenn.  Thank  you,  Mr.  Chairman. 

I  wanted  to  welcome  our  witnesses  to  today's  hearing.  I  have  a 
longer  written  statement  and  I  would  ask  unanimous  consent  that 
it  be  included  in  the  record.  I  will  make  shorter  remarks  here. 

I  think  it  is  worth  stepping  back  just  a  moment  to  look  at  the 
evolution  of  Federal,  State,  and  local  relationships  over  the  last 
decade-and-a-half  so  we  can  put  this  debate  into  some  historical 
context. 

The  seeds  from  which  sprang  the  mandate  reform  movement  can 
be  traced  back  to  events  and  policies  that  have  transpired  in  the 
inter-governmental  relationship  over  the  last  10  to  15  years.  Dur- 
ing that  time  period,  Federal  aid  to  State  and  local  governments 
was  severely  cut  or  even  eliminated  in  a  number  of  key  domestic 
program  areas,  while  at  the  same  time,  enactment  and  subsequent 
implementation  of  various  Federal  statutes  passed  on  new  costs  to 
State  and  local  governments. 

Let  me  quote  just  a  few  facts  and  figures  highlighted  in  the  Com- 
mittee report  on  last  year's  Federal  mandate  reform  bill:  "Accord- 
ing to  CBO,  89  bills  were  reported  out  of  Congressional  Committees 
between  1983  and  1988  that  had  an  annual  estimated  cost  to  State 
and  local  governments  in  excess  of  $200  million  each.  A  total  of  382 
bills  were  reported  out  that  had  some  new  costs  to  State  and  local 
governments."  So  obviously,  not  all  these  bills  became  law,  but 
CBO's  figures  do  give  pause  for  reflection. 

Senator  Domenici  says  we  don't  even  know  what  the  costs  are, 
but  one  thing  we  do  know,  they  are  big.  They  are  very,  very  large 
costs. 

EPA  estimates  that  the  cost  of  environmental  mandates  to  State 
and  local  governments  will  rise  from  $22  billion  in  1987  to  $37  bil- 
lion by  the  year  2000.  The  Vice  President's  National  Performance 
Review  puts  this  figure  at  $44  billion  by  the  year  2000,  after  allow- 
ing adjustment  for  inflation.  According  to  the  Federal  Funds  Infor- 
mation Service,  Federal  discretionary  aid  to  State  and  local  govern- 
ments fell  28  percent  in  real  terms  during  the  decade  of  the  1980's. 

In  1986,  the  general  revenue  sharing  program  was  terminated, 
a  program  that  provided  approximately  $4.5  billion  a  year  in  flexi- 
ble funds  to  State  and  local  governments  and  a  program  that  had 
provided  $83  billion  in  funding  since  its  inception  in  1972. 

So  whether  these  figures  are  accurate  or  not,  we  do  know  one 
thing.  The  impact  is  huge.  In  simple  terms.  State  and  local  govern- 
ments have  ended  up  receiving  less  of  the  Federal  carrot  and  more 
of  the  Federal  stick. 

We  almost  passed  S.  993  last  year.  It  was  the  predecessor  to  S. 
1  this  year.  We  had  it  ready  to  be  scheduled  for  the  floor  in  the 


summer.  There  were  lots  of  delay  on  the  floor,  as  we  are  all  aware 
of,  last  year,  and  then  we  wound  up  having  to  give  priority  to  ap- 
propriations and  authorization  bills  during  the  fall.  Senator  Mitch- 
ell finally  said  if  we  could  get  a  unanimous  consent  agreement, 
then  we  should  pass  S.  993  through.  We  had  it  cleared  on  both 
sides  of  the  aisle  after  some  objections,  but  got  it  cleared  with  the 
exception  of  one  Senator  that  would  not  give  unanimous  consent, 
which  I  resented  but  that  is  the  way  it  went. 

So  we  were  not  able  to  pass  S.  993  last  year,  but  we  made  some 
improvements  in  it  over  the  break  and  hopefully  we  are  going  to 
get  S.  1  passed  this  year,  very,  very  soon. 

This  is  legislation  I  have  been  honored  to  help  develop  in  a  bipar- 
tisan fashion  with  Senators  Kempthorne,  Domenici,  Exon,  Roth, 
and  others,  and  I  think  this  legislation  will  set  new  standards  for 
fiscal  understanding  and  discipline  for  Congress  to  meet  when  it 
considers  future  legislation  that  may  impose  Federal  mandates  on 
State  and  local  governments. 

I  won't  go  into  all  the  details  of  what  the  bill  provides.  I  am  sure 
that  will  be  discussed  by  our  witnesses  this  morning. 

Let  me  give  particular  credit  to  Senator  Kempthorne,  who  has 
stuck  with  this  effort.  He  has  been  a  pit  bull.  He  has  traveled  all 
over  the  country  to  meet  with  the  different  State  and  local  govern- 
ment groups.  He  has  stuck  with  it  and  deserves  a  lot  of  credit.  It 
has  been  an  honor  to  work  with  him  on  putting  this  whole  legisla- 
tive effort  together.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Glenn  follows:] 

PREPARED  STATEMENT  OF  SENATOR  GLENN 

Mr.  Chairman.  I  strongly  support  S.  1 — the  Kempthorne-Glenn  Bill  on  Federal 
mandate  reform  and  relief.  This  is  legislation  that  had  strong  bi-partisan  and  Ad- 
ministration support  last  year,  in  fact  we  had  67  cosponsors,  and  my  hope  is  that 
we  will  be  able  to  pass  the  bill  quickly  through  the  Committee,  the  House  and  Sen- 
ate in  this  Congress.  But  before  I  go  into  a  description  of  the  bill,  I'd  like  to  provide 
some  background  to  the  whole  unfunded  Federal  mandates  debate. 

On  October  27,  1993,  State  and  local  elected  officials  from  all  over  the  Nation 
came  to  Washington  and  declared  that  day — "National  Unfunded  Mandates  Day." 
These  officials  conveyed  a  powerful  message  to  Congress  and  the  Clinton  Adminis- 
tration on  the  need  for  Federal  mandate  reform  and  relief  They  raised  four  major 
objections  to  unfunded  Federal  mandates. 

First,  imfunded  Federal  mandate's  impose  unreasonable  fiscal  burdens  on 
their  budgets; 

Second,  they  limit  State  and  local  government  flexibility  to  address  more 
pressing  local  problems  like  crime  and  education; 

Third,  Federal  mandates  too  often  come  in  a  "one-size-fits-all"  box  that 
stifles  the  development  of  more  innovative  local  efforts — efforts  that  ulti- 
mately may  be  more  effective  in  solving  the  problem  the  Federal  mandate 
is  meant  to  address;  and, 

Fourth,  they  allow  Congress  to  get  credit  for  passing  some  worthy  man- 
date or  program,  while  leaving  State  and  local  governments  with  the  dif- 
ficult tasks  of  cutting  services  or  raising  taxes  in  order  to  pay  for  it. 

In  our  two  hearings,  we  heard  testimony  from  elected  State  and  local,  officials 
from  both  parties,  representing  all  sizes  of  government.  It  was  clear  fVom  the  testi- 
mony that  unfunded  mandates  hit  small  counties  and  townships  as  hard  as  they 
do  big  cities  and  larger  States. 

I  think  it's  worth  stepping  back  and  taking  a  look  at  the  evolution  of  the  Federal- 
State-local  relationship  over  the  last  decade  and  a  half,  so  we  can  put  this  debate 
into  some  historical  context.  I  believe  the  seeds  from  which  sprang  the  mandate  re- 
form movement  can  be  traced  back  to  the  so-called  policy  of  "New  Federalism,"  a 
policy  which  resulted  in  a  gradual  but  steady  shift  in  governing  responsibilities  from 
the  Federal  Government  to  State  and  local  governments  over  the  last  10  to  15  years. 


During  that  time  period,  Federal  aid  to  State  and  local  governments  was  severely 
cut,  or  even  eliminated,  in  a  number  of  key  domestic  program  areas.  At  the  same 
time,  enactment  and  subsequent  implemention  of  various  Federal  statutes  passed 
on  new  costs  to  State  and  local  governments.  In  simple  terms,  State  and  local  gov- 
ernments ended  up  receiving  less  of  the  Federal  carrot  and  more  of  the  Federal 
stick. 

A.  The  Cost  of  Federal  Mandates 

Let'si  examine  the  cost  issue  first.  While  there  has  been  substantial  debate  on  the 
actual  costs  of  Federal  mandates,  suffice  it  to  say  that  almost  all  participants  in  the 
debate  agree  that  there  isn't  complete  data  on  the  aggregate  costs  of  Federal  man- 
dates to  State  and  local  governments.  In  fact,  one  of  the  major  objectives  of  S.  993 
last  year,  and  of  S.  1  this  year  is  to  develop  better  information  and  data  on  the  cost 
of  mandates.  Likewise,  there  is  even  less  information  available  on  estimates  of  what 
potential  benefits  might  be  derived  from  select  Federal  mandates — a  point  made  by 
representatives  from  the  disability,  environmental,  and  labor  communities  in  the 
Committee's  second  hearing.  Nonetheless,  there  have  been  efforts  made  in  the  past 
to  measure  the  cost  impacts  of  Federal  mandates  on  State  and  local  governments. 
And  those  efforts  do  show  that  costs  appear  to  be  rising.  Since  1981,  the  Congres- 
sional Budget  Office  (CBO)  has  been  preparing  cost  estimates  on  maior  legislation 
reported  by  Committee  with  an  expected  annual  cost  to  State  and  local  governments 
in  excess  of  $200  million.  According  to  CBO,  89  bills  with  an  estimated  annual  cost 
in  excess  of  $200  million  each  were  reported  out  of  committee  between  1983  and 
1988.  I  would  point  out  one  major  caveat  with  CBO's  analysis — it  does  not  indicate 
whether  these  bills  funded  the  costs  or  not,  nor  how  many  of  the  bills  were  eventu- 
ally enacted.  Still,  even  with  a  rough  calculation,  committees  reported  out  bills  with 
an  average  estimated  new  cost  of  at  least,  $17.8  billion  per  year  to  State  and  local 
governments.  In  total,  382  bills  were  reported  from  committees  over  the  6  year  pe- 
riod with  some  new  costs  to  State  and  local  governments.  So  if  anything,  the  $17.8 
billion  figure  is  a  conservative  estimate  for  reported  bills. 

Federal  environmental  mandates  head  the  list  of  areas  that  State  and  local  offi- 
cials claim  to  be  the  most  burdensome.  A  closer  look  at  two  of  the  studies  done  on 
the  cost  to  State  and  local  governments  of  the  compliance  with  environmental  stat- 
utes does  indicate  that  these  costs  appear  to  be  rising.  A  1990  EPA  study.  Environ- 
mental Investments:  The  Cost  of  a  Clean  Environment,  estimates  that  total  annual 
costs  of  environmental  mandates  (from  all  levels  of  government)  to  State  and  local 
governments  will  rise  from  $22.2  billion  in  1987  to  $37.1  billion  by  the  year  2000— 
an  increase  in  real  terms  of  67  percent.  EPA  estimates  that  the  cost  of  environ- 
mental mandates  to  State  governments  will  rise  from  $3  billion  in  1987  to  $4.5  bil- 
lion by  2000 — a  48  percent  increase.  Over  the  same  timeframe,  the  annual  costs  of 
environmental  mandates  to  local  governments  is  estimated  to  increase  from  $19.2 
billion  to  $32.6  billion — a  70  percent  gain.  According  to  the  Vice  President's  Na- 
tional Performance  Review,  the  total  annual  cost  of  environmental  mandates  to 
State  and  local  governments,  when  adjusted  for  inflation,  will  reach  close  to  $44  bil- 
lion by  the  end  of  this  century. 

The  City  of  Columbus  in  my  home  State  of  Ohio  also  noted  a  trend  in  rising  costs 
for  city  compliance  with  Federal  environmental  mandates.  In  its  study,  the  city  con- 
cluded that  its  cost  of  compliance  for  environmental  statutes  would  rise  from  $62.1 
million  in  1991  to  $107.4  million  in  1995  (in  1991  constant  dolleu^),  a  73  percent 
increase.  The  City  estimates  that  its  share  of  the  total  city  budget  going  to  pay  for 
these  mandates  will  increase  from  10.6  percent  to  18.3  percent  over  that  timefi-ame. 

In  addition  to  environmental  requirements.  State  and  local  officials,  in  our  Com- 
mittee hearings  cited  other  Federal  requirements  as  burdensome  and  costly.  They 
highlighted  compliance  with  the  Americans  with  Disabilities  Act  and  the  Motor 
Voter  Registration  Act;  complying  with  the  administrative  requirements  that  go 
with  implementing  many  Federal  programs;  and,  meeting  Federal  criminal  justice 
and  educational  program  requirements.  Now  I  would  note  that  while  each  of  these 
individual  programs  or  requirements  clearly  carry  with  them  costs  to  State  and  local 
governments,  costs  which  we  have  too  often  ignored  in  the  past,  I  believe  that  on 
a  case-by-case  basis  each  of  these  mandates  has  substantial  benefits  to  our  society 
and  our  Nation  as  a  whole,  otherwise  I  along  with  many  of  my  colleagues  in  the 
Senate  wouldn't  have  voted  to  enact  them.  State  and  local  officials  readily  concede 
that  individual  mandates  on  a  case-by-case  basis  may  indeed  be  worthy.  However, 
when  you  look  at  all  mandates  spanning  across  the  entire  gamut  of  Federal  laws 
and  regulation,  vou  begin  to  understand  that  it  is  the  aggregate  impact  of  all  Fed- 
eral mandates  that  has  spurred  the  calls  for  mandate  reform  and  relief  The  Advi- 
sory Commission  on  Intergovernmental  Relations  testified  in  our  April  hearing  that 
the  number  of  mayor  Federal  statutes  with  explicit  mandates  on  State  and  local  gov- 


emments  went  from  zero  during  the  period  of  1941  to  1964,  to  9  during  the  rest 
of  the  1960's,  to  25  in  the  70's,  and  27  in  the  80's. 

However,  to  truly  reach  a  better  understanding  of  the  Federal  mandates  debate, 
we  must  also  look  at  the  Federal  funding  picture  vis-a-vis  State  and  local  govern- 
ments. 

B.  Federal  Aid  to  State  and  local  governments 

The  record  shows  that  Federal  discretionary  aid  to  State  and  local  governments 
to  both  implement  Federal  policies  and  directives  as  well  as  comply  with  them  saw 
a  sharp  drop  in  the  1980's. 

An  examination  of  Census  Bureau  data  on  sources  of  State  and  local  government 
revenue  shows  a  decreasing  Federal  role  in  the  funding  of  State  and  local  govern- 
ments. In  1979,  the  Federal  Government's  contribution  to  State  and  local  govern- 
ment revenues  reached  18.6  percent.  By  1989,  the  Federal  contribution  of  the  State 
and  local  revenue  pie  had  steadily  shrunk  to  13.2  percent  before  edging  up  to  14.3 
percent  in  1991 — the  latest  year  that  data  is  available. 

What  contributed  to  the  dechning  trend  in  the  Federal  financing  of  State  and 
local  governments?  A  closer  look  at  patterns  in  Federal  discretionary  aid  programs 
to  State  and  local  governments  during  the  1980's  provides  the  answer.  According 
to  the  Federal  Funds  Information  Service,  between  1981  and  1990  Federal  discre- 
tionary program  funding  to  State  and  local  governments  rose  slightly  from  $47.5  bil- 
bon  to  $51.6  bilUon.  However,  this  figure  when  adjusted  for  inflation  tells  a  much 
different  story;  Federal  aid  dropped  28  percent  in  real  terms  over  the  decade. 

A  number  of  vital  Federal  aid  programs  to  State  and  local  governments  experi- 
enced sharp  cuts  and,  in  some  cases,  outright  elimination  during  the  decade.  In 
1986,  the  Administration  and  Congress  agreed  to  terminate  the  general  revenue 
sharing  program — a  program  that  provided  approximately  $4.5  bilUon  annually  to 
local  governments  and  allowed  them  broad  discretion  on  how  to  spend  the  funds. 
Since  its  inception  in  1972,  general  revenue  sharing  had  provided  approximately 
$83  billion  to  State  and  local  governments.  Unfortunately,  the  Reagan  Administra- 
tion succeeded  in  terminating  the  program  and  the  Congress  followed  its  lead.  There 
were  other  important  Federal-State-local  programs  that  were  substantially  cut  back 
between  1981  and  1990.  They  include:  Economic  Development  Assistance,  Commu- 
nity Development  Block  Grants,  Mass  Transit,  Refugee  Assistance,  and  Low-Income 
Home  Energy  Assistance. 

Luckily,  under  both  the  Bush  and  Clinton  Administration,  weVe  managed  to  re- 
store some  needed  funding  to  many  of  these  programs.  Still,  in  real  dollars,  funds 
for  discretionary  aid  programs  to  State  and  local  governments  remain  18  percent 
below  their  1981  levels. 

The  Committee's  Legislative  Efforts 

In  the  last  Congress,  eight  bills  were  referred  to  the  Governmental  Affairs  Com- 
mittee that  touched  on  at  least  some  aspect  of  the  unfunded  Federal  mandates  prob- 
lem. After  two  hearings,  we  marked  up  a  compromise  bill  that  borrowed  the  best 
of  the  various  provisions  emd  requirements  from  the  different  bills.  We  worked  close- 
ly in  a  dehberative,  bi-partisan  fashion  with  the  de-facto  leader  on  this  issue,  Sen- 
ator Kempthome,  along  with  other  Members  and  with  the  Administration.  The 
Kempthome-Glenn  Compromise  had  the  endorsement  and  strong  support  of  the  7 
groups  representing  State  and  local  governments:  the  National  Governors  Associa- 
tion; the  National  Conference  of  State  Legislators;  the  Council  on  State  CJovem- 
ments;  the  National  League  of  Cities;  the  U.S.  Conference  of  Mayors;  the  National 
Association  of  Counties;  and  the  International  City  Mamagement  Association.  It  had 
the  backing  of  the  Clinton  Administration  and  was  endorsed  by  the  editorial  boards 
of  the  New  York  Times,  Cleveland  Plain  Dealer,  and  other  newspapers  across  the 
country,  both  large  and  small.  The  bill  we  have  before  us  today  as  S.  1  largely  em- 
bodies what  we  had  last  year  in  S.  993. 

Let  me  explain  what  the  Kempthome-Glenn  Bill  does: 

It  requires  the  Congressional  Budget  Office  to  conduct  State,  local  and  tribal  cost 
estimates  on  legislation  that  imptoses  new  Federal  mandates  in  excess  of  a  total  ag- 
gregate at  all  levels  of  $50  million  annually  onto  the  budgets  of  State,  local,  and 
tribal  governments.  The  current  law  requires  these  estimates  at  a  $200  million 
threshold.  I  believe  that  that  high  a  figure  allows  a  lot  of  Federal  mandates  to  slip 
through  without  being  scored.  $200  miUion  spread  across  equally  among  all  States 
may  not  be  much,  but  if  it  falls  particularly  hard  on  any  one  region — which  does 
happen  with  legislation  around  here — it  is  substantial.  Let  me  make  clear,  however, 
that  what  CBO  will  score  here  are  new  Federal  mandates,  not  what  State,  local, 
and  tribal  governments  are  spending  to  comply  with  existing  mandates,  nor  what 
they  are  spending  to  comply  with  their  own  laws  and  mandates. 
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Second,  and  I  think  most  importantly,  is  that  the  bill  holds  Congress  accountable 
for  imposing  additional  unfunded  Federal  mandates.  We  do  this  by  requiring  a  ma- 
jority point  of  order  vote  on  any  legislation  that  imposes  new  unfunded  Federal 
mandates  in  excess  of  $50  million  annual  cost  to  State,  local  or  tribal  governments. 

To  avoid  the  point  of  order,  the  sponsor  of  the  bill  would  have  to  authorize  fund- 
ing to  cover  the  cost  to  State  and  local  governments  of  the  Federal  mandate,  or  oth- 
erwise find  ways  to  pav  for  the  mandate.  This  could  come  from  the  expansion  of 
an  existing  grant  or  subsidized  loan  program,  or  the  creation  of  a  new  one,  or  per- 
haps the  raising  of  new  revenues  or  user  fees. 

S.  1  also  includes  provisions  for  the  analysis  of  legislation  that  imposes  mandates 
on  the  private  sector.  CBO  would  have  to  complete  a  private  sector  cost  estimate 
on  bills  reported  by  committee  with  a  $200  million  or  more  annual  cost  threshold. 

We  do  exempt  certain  Federal  laws  from  this  bill.  Civil  rights  and  Constitutional 
rights  are  excluded.  National  security,  emergency  and  ratification  of  international 
treaties  eu-e  also  exempt. 

I  want  to  also  point  out  that  the  bill  does  not  prohibit  Congress  from  passing  un- 
funded Federal  mandates.  There  may  be  times  when  it  is  appropriate  to  ask  State 
and  local  governments  to  pick  up  the  tab  for  Federal  mandates.  But  let  that  debate 
take  place  on  the  Senate  floor  and  let  there  be  a  vote  on  the  specific  mandate  in 
the  legislation. 

The  Kempthorne-Glenn  Compromise  also  addresses  regulatory  mandates.  We  all 
know  how  the  Federal  bureaucracy  can  impose  burdensome  and  inflexible  regula- 
tions on  State  and  local  governments  as  well  as  on  others  who  end  up  trapped  in 
the  bureaucracy's  regulatory  net.  In  the  Committee's  November  hearing,  we  heard 
testimony  from  Susan  Ritter,  County  Auditor  for  Renville  County,  North  Dakota. 
Ms.  Ritter  noted  that  the  town  of  Sherwood,  in  her  State,  with  a  population  of  286, 
will  have  to  spend  $2,000 — one  half  of  its  annual  budget — on  testing  its  water  sup- 
ply in  order  to  comply  with  EPA  regulations.  Clearly,  there  is  no  way  that  the  town 
is  going  to  be  able  to  meet  this  requirement. 

So,  consistent  the  President's  Executive  Orders,  we  have  required  that  Federal 
agencies  conduct  cost-benefit  analyses  on  major  regulations  that  impact  State,  local 
and  tribal  governments.  Further,  agencies  must  develop  a  timely  and  effective 
means  of  allowing  State  and  local  input  into  the  regulatory  process.  Given  that 
State  and  local  governments  are  responsible  for  implementing  many  of  our  Federal 
laws,  it  is  not  only  fair  that  they  be  considered  partners  in  the  Federal  regulators 
process,  but  it  is  also  good  public  policy  as  well.  Such  a  process  must  also  be  consist- 
ent with  the  Administrative  Procedure  Act  to  ensure  an  open  and  fair  process.  The 
bill  also  requires  Federal  agencies  to  make  a  special  effort  in  performing  outreach 
to  the  smallest  governments.  Then  maybe  we'll  be  able  to  minimize  the  occurrence 
of  situations  like  the  one  that  took  place  in  the  town  of  Sherwood. 

Finally,  we've  asked  the  Advisory  Commission  on  Intergovernmental  Relations  to 
work  with  CBO  to  develop  a  better  cost  estimating  process  and  to  monitor  imple- 
mentation of  the  legislation. 

Closing  Remarks 

In  closing,  I'd  like  to  put  this  issue  into  some  larger  perspective.  As  we  all  know, 
the  Federal,  State,  aud  local  relationship  is  complicatea.  It  is  a  blurry  line  between 
where  one  level  of  government's  responsibility  ends  and  another's  begins.  All  three 
levels  of  government  need  to  work  together  in  a  constructive  fashion  to  provide  the 
best  possible  delivery  of  services  to  the  American  people  in  the  most  cost-effective 
fashion.  After  all,  as  Federal,  State,  and  local  officials,  we  all  serve  the  same  con- 
stituents. Further,  we  serve  the  American  people  at  a  time  when  their  confidence 
in  all  three  levels  of  government  is  probably  at  an  all-time  low.  There  are  numerous 
explanations  for  this  lack  of  confidence  in  government  and  I  won't  go  into  them 
here.  Vice  President  Gore's  National  Performance  Review  attributes  "an  increas- 
ingly hidebound  and  paralyzed  intergovernmental  process"  as  at  least  part  of  the 
reason  for  why  many  Americans  feel  that  government  is  wasteful,  inefficient,  and 
ineffective.  We  need  to  restore  balance  to  the  intergovernmental  partnership  as  well 
as  strengthen  it  so  that  government  at  all  levels  can  operate  in  a  more  cost-effective 
manner. 

Both  the  Administration  and  a  number  of  my  colleagues  have  made  proposals  to 
shift  a  number  of  Federal  programs  and  responsibilities  to  State  and  local  govern- 
ments. Clearly,  as  this  mandates  debate  has  shown  us,  we  ought  to  at  least  experi- 
ment to  see  if  State  and  local  governments  can  carry  out  some  of  these  programs 
in  a  more  effective  fashion  than  we  have  been  doing  at  a  Federal  level.  I  know  from 
my  years  as  Chairman  of  the  Governmental  Affairs  Committee  that  Americans  do 
want  more  efficient  and  less  costly  government  and  maybe  one  way  to  accomplish 
that  objective  is  to  grant  more  flexibility  to  State  and  local  governments  and  let 


them  run  some  of  these  programs.  However,  I  think  we  should  proceed  with  some 
degree  of  caution.  Growing  up  in  the  Depression,  I  learned  that  State  and  local  gov- 
ernments don't  have  the  wherewithal  and  resources  to  meet  all  human  needs.  That's 
why  President  Roosevelt  came  through  with  the  New  Deal.  So  there  has  been  and 
will  continue  to  be,  the  need  for  a  Federal  presence  in  many  domestic  policy  areas. 
But  that  shouldn't  preclude  us  from  maybe  loosening  the  reigns  on  State  and  local 

{governments  some,  or  even  dropping  them  entirely.  But  we  should  be  careful,  and 
ook  at  it  on  a  case-by-case  basis.. 

I  believe  that  the  Kempthome-Glenn  Bill  would  help  to  restore  that  partnership 
and  bring  needed  perspective  to  future  Federal  decisionmaking.  I  am  glad  that  it 
has  been  designated  S.  1,  the  first  bill  introduced  in  the  Senate  and  look  forward 
to  working  towards  its  very  early  passage. 

I  want  to  give  special  thanks  to  my  colleague  from  Idaho  for  his  role  in  developing 
this  legislation.  He  has  been  very  diligent  and,  as  a  former  Mayor,  very  passionate 
about  this  issue.  But  he  has  also  been  willing  to  engage  in  the  give  and  take  that 
goes  on  in  developing  legislation  where  there  are  a  lot  of  pressures  fi-om  all  sides 
to  go  one  way  or  the  other.  This  has  truly  been  a  bipartisan  effort  and  he  deserves 
special  credit  for  that. 

Chairman  ROTH.  Thank  you,  Senator  Glenn.  Mr.  Exon. 

OPENING  STATEMENT  OF  SENATOR  EXON 

Senator  ExoN.  Mr.  Chairman,  thank  you  very  much,  and  thank 
you  very  much,  my  Chairman  of  the  Budget  Committee,  Senator 
Domenici,  for  those  kind  words  and  remarks. 

I  want  to  welcome  the  witnesses  here  this  morning.  I  want  to 
add  my  voice  to  those  who  salute  Senator  Kempthorne  for  his  ex- 
cellent work  in  this  area.  I  was  pleased  to  be  a  cosponsor  of  the 
bill  yesterday,  as  I  was  the  bill  last  year  that  unfortunately  didn't 
get  passed. 

S.  1,  by  the  fact  it  is  the  first  legislative  bill  before  the  Senate, 
will  be  the  first  major  piece  of  legislation  and  I  predict  it  will  pass 
the  Senate.  It  is  long  past  time  that  we  act  on  this  matter  and  I 
congratulate  all  of  my  colleagues  who  have  played  such  a  key  role 
in  this. 

I  would  certainly  say.  Senator  Domenici,  that  you  and  I  have  had 
a  long  working  relationship.  We  don't  always  agree.  The  first  thing 
that  I  would  wish  to  bring  to  your  attention  since  the  Republicans 
took  over  yesterday  is  that  for  the  first  time  when  I  used  or  tried 
to  use  the  new  subway  system,  it  was  broken  down.  I  hope  that  is 
not  any  indication  of  the  lack  of  cooperation  that  we  are  going  to 
have  during  the  next  2  years.  [Laughter.] 

Chairman  DOMENICI.  It  was  built  under  your  regime,  however. 

Senator  ExoN.  Yes,  but  it  worked  fine  up  until  yesterday  morn- 
ing. [Laughter.] 

I  would  simply  say,  in  all  seriousness,  as  one  who  had  the  oppor- 
tunity to  serve  my  State  as  governor  for  8  years,  I  probably  have 
as  good  an  understanding  of  the  obligations  from  the  Federal  Gov- 
ernment to  the  State  Government  and  the  State  Government  up  to 
the  Federal  Government.  We  are  going  to  have  some  governors  tes- 
tifying here  this  morning. 

At  this  time,  Mr.  Chairman,  I  would  like  to  ask  that,  without  ob- 
jection, a  statement  by  my  governor.  Governor  Ben  Nelson  of  Ne- 
braska, who  has  been  a  leader  in  the  States  on  this  matter,  be  en- 
tered into  the  record  at  the  appropriate  point. 

Chairman  Domenici.  Without  objection,  it  will  be. 

Chairman  ROTH.  Without  objection,  it  is  so  ordered. 

[The  prepared  statement  of  Governor  Nelson  follows:] 
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PREPARED  STATEMENT  OF  GOVERNOR  NELSON 

Mr.  Chairman  and  Members  of  the  Committee,  I  am  E.  Benjamin  Nelson,  Gov- 
ernor of  Nebraska.  I  am  submitting  this  testimony  to  you  today  as  I  am  taking  the 
oath  of  office  and  giving  my  inaugural  address  to  begin  my  second  term  as  governor. 
I  apologize  for  my  absence  and  I  wish  I  were  there  in  person  to  discuss  this  critical 
issue. 

Last  April,  I  testified  before  this  same  Committee  on  the  burdens  unfunded  Fed- 
eral mandates  impose  upon  State  and  local  governments  and  the  need  for  relief  and 
reform.  At  that  time  I  supported  the  principles  of  S.  993,  which  are  the  same  prin- 
ciples of  S.  1.  I  reiterate  what  I  said  at  that  time:  Federally  imposed  unfunded  man- 
dates are  the  single  most  important  issue  facing  State  governments  today.  State  and 
local  governments  are  operating  with  very  few  avenues  left  to  absorb  additional 
Federal  mandates.  Under  present  circumstances,  we  cannot  in  good  conscience  raise 
taxes  and  must  realize  the  most  cost-effective  public  sector  possible  to  serve  citizen 
taxpayer  wishes.  Unfunded  Federal  mandates  continue  to  impose  tremendous  bur- 
dens, but  we  are  making  progress.  I  am  very  optimistic  that  we  can  take  action 
which  will  continue  the  process  of  reform  and  rationalizing  the  regulatory  system. 

For  nearly  2  years,  I  have  been  a  leader  and  advocate  for  developing  strategies 
to  provide  relief  from  unfunded  Federal  mandates  passed  down  to  State  and  local 
governments.  The  crux  of  the  unfunded  mandates  debate  is  the  imbalance  of  power 
toward  the  Federal  Government. 

Unfunded  Federal  mandates  cost  State  and  local  governments  billions  annually. 
And  possibly  more  importantly,  Federal  mandates  usurp  power  from  State  and  local 
leaders.  Unfunded  Federal  mandates  are  simply  a  spending  issue  at  the  local  level; 
and,  without  spending  discretion,  local  leaders  cannot  pursue  local  priorities,  the  job 
which  they  were  elected  to  do. 

I  made  the  conscience  decision  when  I  began  my  leadership  and  advocacy  for  na- 
tional reform  of  mandated  policies  and  reinstating  federalist  principles  within  the 
intergovernmental  system  that  it  was  critical  that  I  not  only  "talk-the-talk,"  but 
that  I  also  "walk-the-walk."  To  this  end,  I  have  developed  a  two-tiered  agenda  for 
mandate  relief  and  restoring  balance  between  Federal  and  State  governments.  This 
agenda  breaks  down  into  short-term  and  long-term  components. 

The  short-term  includes  focusing  upon  controllable  factors  at  the  State  level,  and 
maximizing  flexibihty  within  current  statute,  rules,  and  regulations.  First  of  all,  in 
January,  1994,  I  signed  an  Executive  Order  stating  that  Nebraska  State  agencies 
must  include  stakeholders,  including  local  governments,  early  in  the  rules  and  regu- 
lations development  process  to  insure  unfunded  mandates  and  cost  shifting  does  not 
occur.  Next,  I  convened  an  interagency  working  group  of  seven  Nebraska  State 
agencies  with  environmental  and  economic  development  responsibilities  to  develop 
an  alternative  compliance  strategy  to  help  communities  more  cost-effectively  achieve 
compliance  with  unfunded  environmental  mandates.  My  direction  to  the  group  for 
development  of  the  strategy  was  that  compliance  must  be  achieved,  but  it  was  the 
achievement  of  the  goal  that  was  important;  not  necessarily  the  process.  I  also  in- 
structed this  group  that  intergovernmental  cooperation  is  just  as  important  as  inter- 
agency cooperation,  and  that  both  Federal  and  local  partners  must  be  a  part  of  this 
process.  This  interagency  group  has  developed  a  strategy  which  focuses  upon  goal- 
based  regulation,  which  prioritizes  the  most  serious  threats  to  the  community  first. 
The  strategy  defines  threats  to  the  community  as  threats  to  public  health,  threats 
to  the  environment,  and  threats  to  the  long-term  economic  sustainability  of  the  com- 
munity. The  strategy  also  includes  provisions  that  non-compliance  is  not  an  option. 
Again,  achievement  of  the  goal  is  the  point.  By  pursing  a  strategy  such  as  this,  we 
believe  we  can  achieve  a  number  of  formerly  mutually  exclusive  goals:  linking  regu- 
lation and  economic  growth  and  development;  achieving  cost-effective  compliance  by 
focusing  on  the  most  serious  threats  first;  and  most  importantly,  building  partner- 
ships and  beginning  to  restore  trust  between  various  levels  of  government  and  be- 
tween government  and  the  citizen  taxpayer  which  will  allow  us  to  truly  solve  prob- 
lems efficiently  and  effectively. 

This  issue  of  partnerships  and  trust  leads  to  my  long-term  agenda.  Obviously,  the 
compliance  process  described  above  can  only  serve  to  bridge  the  current  gap.  Cus- 
tomized compliance  is  not  efficient  or  sustainable  over  the  long-term.  The  key  to 
long-term  relief  is  fundamental  national  reform.  National  reform  which  includes  re- 
instatement of  federalist  principles  to  the  intergovernmental  system  and  develop- 
ment of  policies  which  include  flexibility  to  encourage  and  pursue  partnerships  and 
trust. 

Developing  partnerships  and  reinstating  trust  are  at  the  core  of  a  proposal  Utah 
Governor  Mike  Leavitt  and  I  are  co-sponsoring.  The  proposal,  entitled  the  "Con- 
ference of  the  States,"  is  intended  to  create  a  process  which  will  allow  thoughtful. 
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comprehensive  discussion  and  analysis  of  changes  that  need  to  occur  to  the  intergov- 
ernmental system  to  reinstate  federalist  principles  and  restore  balance  between 
Federal  and  State  governments.  The  "Conference  of  the  States"  will  allow,  for  the 
first  time  since  1786,  the  opportunity  for  State  leaders  to  convene  to  discuss  the  ap- 
propriate role(s)  of  various  levels  of  government.  The  "Conference"  will  facilitate  a 
process  whereby  public  policy  is  the  key;  not  political  posturing  or  maneuvering. 
Partisanship  will  not  take  center  stage.  The  "Conference"  will  not  address  single  or 
special  interest  causes;  it  will  address  strategies  to  allow  States  to  define  their 
rightful  roles  in  the  Federal  system. 

There  are  three  reasons  I  have  described  my  agenda  for  relief  from  unfunded  Fed- 
eral mandates  and  reinstating  federalist  principles  within  the  intergovernmental 
system.  The  first  is  that  we  are  using  thoughtful,  comprehensive  approaches  to  de- 
veloping goal-based  solutions.  The  process  I  am  leading  in  these  initiatives  is  the 
only  process  which  wUl  allow  for  fundamental,  pragmatic,  long-term  change  to  allow 
for  fundamental,  pragmatic,  long-term  change  to  allow  the  intergovernmental  sys- 
tem to  appropriately  evolve. 

The  second  is  to  point  out  the  continued  need  for  national  reform  and 
rationalizing  the  regulatory  system.  To  this  end,  I  support  S.  1.  I  believe  S.  1  will 
have  significant  and  beneficial  impacts  upon  State  governments  by  increasing  regu- 
latory flexibility  and  rationalizing  the  regulatory  system.  It  is  based  upon  the  prin- 
ciples I  have  laid  out  for  my  vision  for  mandate  relief  and  restoring  federalist  prin- 
ciples to  the  intergovernmental  system.  I  fully  endorse  this  proposal,  and  have  con- 
tacted my  Congressional  delegation  members  to  urge  their  support. 

The  third  and  final  reason  is  the  sobering  reality  that  a  Federal  balanced  budget 
amendment  which  does  not  contain  balance  of  powers  provisions  could  become  the 
single  largest  unfunded  Federal  mandate  in  history.  Balancing  the  Federal  budget 
deficit  at  the  expense  of  State  and  local  goverrmients  would  be  disastrous  to  those 
governments  and  to  all  citizen  taxpayers.  I  would  ask  that  States  be  given  appro- 
priate consideration  in  two  specific  areas  when  consideration  is  being  given  to  the 
amendment:  (1)  protection  against  future  unfunded  mandates;  and  (2)  assurances 
that  State  and  local  governments  will  be  fairly  treated  in  the  Federal  budget  process 
and  given  additional  flexibility  in  carrying  out  the  responsibilities  they  are  given 
under  Federal  legislation. 

Thank  you  for  this  opportunity  to  present  this  information  for  your  consideration. 

Senator  EXON.  I  would  simply  say  that  I  would  also  like  to  ask 
unanimous  consent  that  my  full  statement  be  submitted  at  an  ap- 
propriate point  in  the  record  and  simply  say  that  we  are  moving. 
We  are  all  part  of  the  new  revolution  that  is  taking  place.  I  am 
sorry  that  we  didn't  get  this  legislation  passed  last  year,  but  the 
fact  that  we  are  giving  it  top  priority  this  year  on  a  bipartisan 
basis  indicates  that  we  are  moving  in  a  bipartisan  fashion  to  try 
and  help  out  some  of  the  oppressive  measures  that  have  somehow 
snuck  into  the  system  over  the  years.  We  are  on  a  course  to  correct 
that  and  I  am  very  pleased  to  be  a  part  of  the  bipartisan  support 
in  this  effort  that  is  going  to  move  rapidly. 

Thank  you  very  much,  Mr.  Chairman. 

Chairman  Roth.  Thank  you,  Senator  Exon.  Senator  Stevens. 

OPENING  STATEMENT  OF  SENATOR  STEVENS 

Senator  Stevens.  Thank  you,  Mr.  Chairman. 

I  join  in  hoping  it  will  become  the  Kempthorne  bill,  but  I  would 
like  to  remind  the  Committees  where  this  all  started.  In  1991,  Con- 
gress passed  a  new  environmental  law  that  required  cities  to  re- 
move at  least  30  percent  of  the  organic  waste  from  incoming  sew- 
age before  treating  it. 

In  my  hometown  of  Anchorage,  this  was  a  real  problem.  The 
city's  sewage  inflow  was  often  cleaner  than  treatment  plan  outfall 
would  have  been,  and  EPA  refused  to  accept  that  analysis.  The  An- 
chorage officials  found  that  the  alternative  to  building  a  $135  mil- 
lion treatment  facility  was  to  get  some  fish  processing  plants  to 


12 

dump  5,000  pounds  of  fish  waste  a  day  into  the  system,  and  then 
they  took  it  out  and  EPA  said  that  complied  with  the  law. 

This  is  an  example  of  the  types  of  foolish  mandates  that  led  the 
Conference  of  Mayors  in  1992  to  publish  a  mandates  report  which 
was  presented  to  Congress  by  the  mayor  of  Anchorage,  Alaska, 
Tom  Fink.  That  report  was  entitled  "Paying  for  Federal  Environ- 
mental Mandates:  A  Looming  Crisis  For  Cities  and  Counties."  Our 
new  Senator  and  our  great  fi*iend  here  from  Idaho,  as  a  former 
mayor,  brought  the  issue  squarely  before  us,  and  I  think  Congress 
has  listened. 

Mr.  Chairman,  I  would  hope  that  you  would  allow  me  to  put  into 
the  record  following  my  statement  some  of  the  comments  that  were 
made  by  the  individual  mayors  in  1991  and  1992  on  the  so-called 
Fink  Report. 

Chairman  RoTH.  Without  objection. 

[The  prepared  statement  of  Senator  Stevens  with  inserts  follows:] 

PREPARED  STATEMENT  OF  SENATOR  STEVENS 

I  was  on  the  floor  yesterday  when  the  Senator  from  Idaho,  Senator  Kempthorne, 
introduced  S.  1,  his  unfunded  mandates  bill.  He  sheparded  his  bill  through  the  103d 
Congress  with  great  skill.  I  support  my  friend  from  Idaho's  bill.  And  I  salute  the 
way  this  young  senator  has  worked  with  the  Chairman  and  Ranking  Member  of  this 
Committee  to  get  this  bill  introduced  and  started  through  the  legislative  process 
this  year. 

The  former  mayor  of  Anchorage,  Tom  Fink,  compiled  a  report  for  the  Congress 
in  September  of  1992.  I  ask  to  include  excerpts  from  a  copy  of  that  report  after  this 
statement.  It  is  entitled:  'Taying  for  Federal  Mandates:  A  Looming  Crisis."  Mayor 
Fink  and  other  mayors  from  49  States  signed  the  report. 

The  Fink  mandates  report  said: 

"In  the  past  seven  years,  both  the  number  and  costs  of  these  mandates 
have  mushroomed.  Tomorrow  their  costs  may  be  intolerable.  .  .  .  Some- 
thing must  be  done  early  in  the  103d  Congress  to  assure  that  environ- 
mental protection  investments  are  made  where  they  accomplish  the  great- 
est good.  .  .  .  We  urge  you  to  rely  on  the  experience  and  expertise  we  have 
gained  from  implementing  the  vast  majority  of  Federal  environmental  man- 
dates in  our  communities." 

As  a  former  Mayor,  Senator  Kempthorne  listed  to  what  mayors  from  49  States 
said  in  their  report  and  brought  the  issue  squarely  before  us.  The  Congress  has  lis- 
tened, and  the  sponsors  of  this  bill  have  broadened  it  to  include  all  Federal  man- 
dates. 

This  bill's  essence  is  to  protect  State  and  local  governments  from  the  onslaught 
of  unfunded  and  inflexible  mandates  in  the  following  ways: 

•  Mandates  contained  in  bills  will  be  accompanied  by  a  Congressional  Budget 
Office  cost  estimate,  an  authorization  of  funds  to  pay  for  the  mandate,  and 
an  identification  of  those  funds. 

•  The  Congressional  Budget  Office  will  be  required  to  consult  with  the  local  and 
State  governments  when  producing  their  estimates. 

•  Without  the  above  procedural  steps,  a  point  of  order  on  consideration  of  the 
unfunded  mandate  rests.  A  majority  vote  can  waive  the  point  of  order. 

Our  bill  provides  for  deliberate  examination  of  costs  to  establish  full  consideration 
by  Congress  of  Federal  mandates.  It  provides  a  mechanism  for  more  informed  deci- 
sion making  by  the  House  and  Senate.  It  provides  a  way  for  State  and  local  govern- 
ments to  more  closely  monitor  requirements  that  might  be  imposed  on  them.  It  also 
enlists  agency  responsibility  in  maintaining  flexible  and  reasonable  regulations. 

In  my  judgment,  S.  1  will  be  enacted  and  I  pledge  to  help  make  its  enactment 
a  reality.  The  Nation  is  looking  for  the  first  Federal  step  toward  systematically 
doing  something  about  unfunded  mandates.  S.  1  is  that  step. 
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Unfunded  Mandates  Occupy  Center  Stage 

Senate  Committee  Crafting  Bill  to  Relieve  State  and  Local  Governments  of  Costs 


y  William  Claiborne 


Wilh  biUions  of  dollars  at  stake  and  a 


;  of  unfunded  federal  mandates — 
ass-along  costs  of  complying  with 
f  200  federal  laws  and  regulations 
ed  since  the  mid-1970s. 
»  been  estimated  that  dunng  the 
I  governments  will 
1  $200  I   " 


1990s,  state  and  I. 


highuroHe  domestic  poLcy  issues  suice 
the  Clinton  administration  took  office  16 

months  ago. 

For  nearly  a  year,  governors,  big-aty 
mayors  and  state  legislators  have  sought 
to  turn  unfunded  federal  mandates  mto  a 

popular  cause,  stagmg  protests  on  Qpi- 
tol  Hill  and  even  declaring  last  Oct  27 
-National  Unfunded  Mandates  Day."  an 
observance  that  may  be  remembered 

most  for  lU  failure  to  capture  the  public 

Nonetheless,  it  did  inspu-e  nearly  two 
dojen  House  and  Senate  bills  that  seek 
to  redress  the  kjcal  ofBoals'  compUint 
about  Congress's  penchant  for  adopting 
well-intentioned  regulatory  legislation, 
publicly  taking  credit  for  it  and  then 
dumping  the  costs  of  implementation  on 
state,  city  and  local  governments. 

Eight  bills,  ranging  from  "no  money. 

Cities  Find  Ways  to  Comply 
When  the  Rules  Don't  Bend 


In  1991.  Congress  passed 


™ Eactlity:  They  invited  —  ....^  ^-..  p.^ 

cessing  plants  to  dump  5,000  pounds  of  fish  viscera  into  the 
sewer  system.  The  fish  waste  was  then  removed,  and  the 
federal  regulation  met 

Columbus.  Ohio,  has  a  similar  story.  In  order  to  comply 
with  the  Safe  Dnnking  Water  Act,  Columbus  spends  thou- 
sands 01  dollars  a  year  to  test  for  43  pesticides  it  knows  it 
won't  find  in  its  dnnking  water,  includmg  one  used  only  on 
pmeapples  m  Hawau. 

Columbus,  with  a  pc^)ulation  of  663,000  and  no  pineapples, 
is  one  of  the  few  dues  that  knows  the  cost  of  complying  with 
federal  regulatory  mandates  such  as  the  Safe  [)rinkmg  Water 
Act  and  the  Clean  Water  Act:  nearly  $1  billion  m  the  1990s, 
or  $685  per  household  per  year. 

Those  costs  could  be  reduced  by  recently  approved  legis- 
lauon  that  would  allow  adpistments  so  local  governments  do 


SAMPLE  MANDATES 


■  CLEAN  WATER  ACT:  Regulates  discharges  into 
navigable  waters,  sets  standards  for  ii 
quality.  $29.3  billion. 


■  ASBESTOS  ABATEMENT  REGULATIONS:  Cover 
inspection,  removal  and  disposal  of  asbestos  In 
buildings  undergoing  rehabilitation  or  demolition.  $747 
million. 

■  LEAD-BASED  PAINT  ABATEMENT:  UwfS  cover 
inspection,  reduction  and  disposal  of  lead-based  paint 
in  federally  assisted  housing,  $1.6  billion. 

■  CLEAN  AIR  ACT:  Governs  air  emissions.  $3.6  billion. 


provisions  that  would  simply  require 
Congress  to  report  the  cost  of  its  ac- 
tions, are  before  the  Governmental  Af- 
fairs Committee,  headed  by  Sen.  John 
Glenn  (D-Ohio). 

The  most  prominent  measure,  intro- 
duced by  Sen.  Dirk  Kempthome  (R-Ida- 
ho).  former  mayor  of  Boise,  has  the  en- 
dorsement of  54  senators.  It  would 
require  the  federal  government  to  pay 

emments  in  complymg  with  federal  laws 
and  regulations. 

A  compamon  bill  has  been  introduced 
m  the  House  by  Rep,  Gary  A.  Condit  (D- 
Cahf.)  and  endorsed  by  220  members. 


-Whatever 
sort  of  compromise,"  i 
staffer  said,  adding  that  t 

position  on  the  issue.  He  added, 
"They've  been  dragged  kicking  and 
screaming  into  this,  but  I  think  they  real- 
ize now  that  they've  got  to  come  up  with 


That  V 


'  reflected  a  widely  held  be- 
itate  and  local  officials  that 
:iinton  headed  the  National 


"He  says  he  feels  our  pam,  but  we're  •' 
waitmg  for  him  to  feel  more  than  that." 
said  one  official  of  the  U.S.  Conference  of 
Mayors,  which  has  endorsed  Kempth-  j 
ome's  bin. 

However.  Sally  Katzen.  administrator 
of  the  Office  of  Management  and  Budg- 
et's office  of  information  and  regulatory 
affcairs.  said  the  administration  'deariy 
has  heard  the  message  that  this  needs  to 
r  rather  than  later." 


and  that  Clinton  and  other  a 
officials  were  reluctant  to  publicly  inter- 
fere "with  the  legislative  branch  conduct- 
ing its  busmess." 

tee  hearing,  however.  Katzen  warned  of 
some  of  the  obstacles  to  mandate  relief. 
"The  administration  is  sympathetic  to 

but  we  are  troubled  because  they  all  ap- 
pear to  represent  a  narrow  approach  to 
what  is  a  very  complex,  longstanding 
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lectured  is  the  original 

Eagle  Cily  Hall, 
still  currently  in  use. 


Eagle  is  the  oldest 
incorporated  city  in 


(January  8.  13011 


'f^^^^sO  "^     CITY  Of  EAGLE  -  BOX  1901  -=  EAGIE.  ALASKf^igflfiC  28  ^t ^!>^^ 


December  20,  1994 


Senator  Ted  Stevens 
United  States  Senate 
Washington,  D.C. 

Dear  Senator  Stevens, 


HELP!  HELP!  HELP!  Washington,  D.C.  is  doing  it  to  us  again  with 
their  new  impossible  federally  mandated  non-funded  regulations  on 
our  community  drinking  water. 

The  new  required  water  tests  would  cost  our  community  approximately 
$8,000  a  year.  How  can  we  ever  pay  for  it  when  our  small  community 
collects  less  than  $8,000  a  year  in  taxes?  We  are  trying  to  get  a 
waiver  for  some  of  the  tests  such  as  pesticides  to  bring  the  annual 
cost  down  to  $4,000  a  year.  Just  the  waiver  application,  which 
would  only  be  good  for  three  years  is  costing  us  $2,000  which  has 
not  been  included  in  our  budget.  We  have  other  needs  which  require 
funding  to  keep  our  community  safe  and  healthy  which  need  to  be  met 
besides  providing  a  safe  water  system. 

We  do  not  have  a  water  or  sewer  system  in  our  community,  however 
we  do  maintain  a  well  from  which  our  residents  can  obtain  their 
water.  Our  well  was  hand  dug  in  1903  and  has  been  maintained  since 
that  date.  The  city  has  been  having  all  of  the  necessary  water 
testing  done  annually  to  assure  a  safe  water  supply. 

As  you  can  see,  we  do  not  have  the  resources  to  meet  this  new 
requirement.  We  have  contacted  the  state  DEC  office,  but  they  say 
they  can  do  nothing,  as  all  the  new  regulations  are  coming  from 
Washington.  WHAT  CAN  WE  DO  besides  shutting  down  our  city  water 
supplv  which  would  be  a  lot  unhealthier  than  our  present  svstem? 
I  am  sure  there  are  many  other  small  rural  communities  in  Alaska 
having  the  same  financial  problem  with  these  new  regulations. 
Please  let  us  know  what  we  can  about  these  new  federally  mandated 
unfunded  regulations. 

Sincerely, 

Elva  R.  Scott,  Mayor 
Eagle  City  Council 
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PAYING  FOR  FEDERAL  ENVIRONMENTAL  MANDATES: 


A 


A  LOOMINQ  CRISIS 
FDR 
CITIES  AND  COUNTIES 


Compiled  for  the  United  States  Congress  by 
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Municipality 

of 

Anchorage 


PO.  BOX  196630 

ANCHORAGE.  ALASKA  99519-6630 
TELEPHONE  (907)343-4431 
FAX:  (907)  272-1991 

Tom  Fink.  Mayor 


OFFICE  OF  THE  MAYOR 


January  15,  1993 


Dear  Member  of  Congress: 

The  enclosed  study  is  about  the  costs  of  unfunded  environmental 
mandates  to  cities  and  counties.   In  the  past  seven  years,  both  the 
number  and  costs  of  these  mandates  have  mushroomed.  Tomorrow 
their  costs  may  be  intolerable. 

Mayors  from  forty-nine  states  have  signed  this  letter  because  we  need 
your  help.   Something  must  be  done  early  in  the  1 03rd  Congress  to 
assure  that  environmental  protection  investments  are  made  where  they 
accomplish  the  greatest  good.   Although  many  members  of  Congress 
are  aware  of  our  concerns,  the  prevailing  view  still  seems  to  be  that 
"we  just  can't  spend  too  much  on  the  environment."   This  approach  is 
shortsighted. 

There  is  an  urgent  need  for  intelligent  discourse  about  what  will  work 
and  what  won't.   Not  only  do  we  sometimes  pay  too  much  to  solve 
environmental  problems,  we've  been  known  to  confront  the  wrong 
problems  for  the  wrong  reasons  with  the  wrong  technology. 

We  urge  you  to  rely  on  the  experience  and  expertise  we  have  gained 
from  implementing  the  vast  majority  of  federal  environmental  mandates 
in  our  communities.   We  want  to  be  part  of  the  solution  and  offer  our 
assistance. 


Enclosure:  Paying  for  Fgdergi  Enyirgnmental  Mandates; 
A  Looming  Crisis  for  Crties  and  Counties 
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VI.   CONCLUSION 

Finding  Solutions 

The  United  States  Congress  has,  over  time  and  with  good  intentions,  contributed 
to  the  problems  referenced  in  this  paper.  It  is  up  to  Congress  to  find  solutions  to  them. 
If  they  are  to  be  workable  solutions,  however,  the  elected  leaders  of  America's 
communities  must  be  involved  in  the  problem  solving  process. 

Fortunately,  Congress  and  the  administration,  encouraged  by  EPA  Administrator 
Reilly,  now  recognize  the  role  that  better  risk  assessment  methodologies  can  play  in 
setting  environmental  priorities.  Both  appear  to  be  devoting  more  resources  toward 
establishing  a  more  rational,  risk-based  regulatory  framework.  From  local  government's 
perspective,  the  outcome  can  occur  none  too  soon. 

Private  organizations  devoted  to  policy  analysis,  such  as  the  Center  for  the  Study 
of  American  Business,  the  Institute  for  Regulatory  Policy,  the  National  Chamber 
Foundation,  Harvard's  Center  for  Risk  Analysis,  the  National  Research  Council's 
Committee  on  Risk  Assessment  Methodology  and  othen  have  made  significant 
contributions  to  the  debate.  So  have  a  sizable  group  of  scientists,  medical  professionals, 
attorneys  and  industry  leaders  who  have  studied  and  published  their  findings. 

Of  particular  note  are  the  research  and  policy  recommendations  of  the  Institute 
for  Regulatory  Policy  which  has  crafted  a  presidential  executive  order,  being  widely 
endorsed,  as  a  workable  approach  for  making  risk  assessments  and  risk  management 
decisions  more  objective,  more  understandable,  and  more  consistent  among  all  federal 
agencies. 

However,  before  a  more  responsible,  cost-effective  environmental  policy  can  be 
crafted,  national  leaders  must  find  answers  to  these  questions: 

(1)  How  much  environmental  protection  are  communities  already  obligated  to  fund? 
What  measures  can  be  used  to  determine  if  they  can  afford  additional 
requirements? 

(2)  What  recourse  should  communities  have  when  congressional  or  administrative 
projections  of  local  implementation  costs  are  drastically  understated?  Should 
Congress  set  dollar  limits  at  which  it  must  reconsider  inaccurately-costed 
measures? 

(3)  Do  all  communities  face  the  same  environmental  problems?  If  the  answer  is 
clearly  'no,*  how  can  fairness  and  flexibility  be  built  into  the  regulatory  process? 


(4)       Is  Congress  encouraging  communities  the  flexibility  to  address  their  most 
important  environmental  priorities?   If  not,  why  not? 


-35- 


19 


(5)  Should  Congress  force  communities  to  "throw  good  money  after  bad"  when  new 
science  disproves  or  renders  obsolete  a  legally-mandated  rule  or  procedure?  How 
can  bad  rules  be  undone? 

(6)  If  the  cost-per-predicted-prematu re-death  of  a  measure  is  excessive,  what  criteria 
can  Congress  use  to  decide  whether  compliance  should  be  required?  Who  should 
decide  the  threshhold  limits  of  "excessive"? 

(7)  Substantial  progress  has  occurred  in  developing  techniques  for  measuring  the 
costs  of  environmental  regulations.  What  efforts  should  be  undertaken  to  more 
effectively  measure  the  benefits  of  regulations? 

(8)  How  can  risk  analysis  be  applied  to  formulate  new  direction  for  environmental 
policy  in  the  1990s?  What  actions  are  needed  to  accelerate  current  efforts  to  set 
environmental  priorities  based  on  sound  risk  analysis  policy? 

(9)  If  93%  of  a  problem  has  been  solved,  should  large  amounts  be  spent  on  the 
remaining  5%?  Or,  should  those  dollars  be  redirected  to  where  they  will  be  more 
cost  effective? 

(10)  How  will  Congress  resolve  the  growing  conflict  between  humans  and  species, 
e.g.,  habitat  protection  vs.  jobs,  or  protection  of  the  ethereal  ideal  of  biodiversity 
vs.  clearing  land  for  housing? 

(1 1)  Assuming  the  "takings"  provision  of  the  U.  S.  Constitution  is  to  be  upheld,  what 
mechanisms  can  Congress  establish  to  both  protect  private  and  local  government 
property  rights  aod  acquire  property  for  environmental  purposes? 

(12)  And,  finally,  should  Congress  impose  a  moratorium  on  new  mandates  until  a 
national  environmental  policy  is  crafted,  with  input  and  review  by  the  governing 
entities  responsible  for  implementing  it? 
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Anchorage 


VII.    COSTS  OF  FEDERAL  ENVIRONMENTAL  MANDATES 

A.    Scope  of  Study.  Municipality  of  Anchorage:  1991  -  2000 

In  1992,  the  Municipality  of  Anchorage  reviewed  the  major  federal  environmental 
programs  it  administers  to  determine  their  long-range  impacts  on  the  municipal  budget. 
The  study  was  prompted  by  two  events:  (1)  the  municipality's  dismay  over  projected 
costs  of  municipal  stormwater  permits,  wherein  the  city  experienced  a  thirty-fold  increase 
over  EPA's  projected  costs,  and  (2)  a  1991  study  by  the  City  of  Columbus,  Ohio  on  its 
environmental  mandate  costs. 

In  the  same  timeframe,  the  city  faced  a  depleted  snow  removal  budget  from  the 
winter's  unusually  heavy  snowfall.  Officials  agreed,  from  a  common-sense,  human 
safety  standpoint,  snow  removal  was  a  significantly  higher  priority  than  testing 
stormwater  runoff.  That  view  was  reinforced  when  the  permit  consultant's  testing 
revealed  the  only  "significant"  pollutant  in  the  stormwater  system  was  soapsuds  from 
residential  car  washing.  Regardless,  officials  lacked  authority  to  appropriate  funds  in 
accordance  with  their  best  judgment;  the  stormwater  permit  was  an  enforceable  mandate. 

The  Municipality  still  does  not  know  the  requirements  it  may  face  for 
groundwater  runoff  remediation.  In  response  to  concern  for  the  future  costs  of  this 
program,  plus  numerous  others  not  yet  at  the  costing  stage,  the  study  was  launched. 

Conclusions  from  the  data  are  not  intended  to  reflect  a  position  for  or  against 
environmental  protection  mandates,  or  to  suggest  the  municipality  is  paying  too  much  or 
too  little  for  these  programs.  To  date,  a  cost/benefit  analysis  has  not  been  undertaken 
to  address  such  questions,  primarily  because  of  the  lack  of  expertise  to  do  so,  and  cost 
considerations. 

The  Anchorage  study,  while  intended  to  be  far  less  detailed,  was  patterned  after 
that  done  by  the  City  of  Columbus,  Ohio,  which  provided  assistance  and  a  suggested 
format.  Communities  wishing  to  isolate  their  own  environmental  program  costs  may 
contact  the  City  of  Columbus  for  guidance.  They  will  find  the  format,  text  and  tables 
Columbus  provided  very  useful,  as  have  numerous  other  communities. 

The  Columbus  study  addressed  both  state  and  federal  environmental  mandates, 
while  the  Anchorage  study  covers  only  federal  mandates.  Following  are  the  major 
environmental  laws  and  abbreviations  used  in  the  Anchorage  study. 

Budget  Categories:  Budget  categories  included  were  personnel,  supplies,  other 
services,  equipment  and  capital  expense  for  each  utility  and  municipal  department.  State 
or  federally-ftinded  projects  and  personnel  were  not  included,  although  municipal 
matching  funds  for  those  projects  were. 

Under  its  present  accounting  system,  the  municipality's  environmental  programs 
are  not  differentiated  from  other  programs.  Budget  officials  are  considering  ways  to 
classify  them  in  the  future,  however. 

Study  Observations:  While  Anchorage's  costs  are  significant,  they  should  not 
be  viewed  as  representative  of  other  cities  or  counties  for  several  reasons. 

(1)  Anchorage  is  a  non-industrial  community  (approximately  2%  of  its  economy 
consists  of  manufacturing),  with  a  medium-sized  (240,000  residents),  affluent  population. 


-37- 


21 


Stresses    to    its    environmental    systems    were    negligible    compared    to    those    in 
commercial/industrial  localities. 

(2)  Anchorage  is  a  relatively  young  municipality.  Less  than  80  years  old,  its 
major  growth  occurred  in  the  last  two  decades,  when  national  and  sute  environmental 
laws  were  well  established.  It  was  not  burdened  with  a  maze  of  antiquated  systems 
requiring  reconstruction,  retrofitting  or  replacement  as  older  cities  have  been.  In  some 
instances,  it  was  possible  to  build  new  state-of-the-art  systems  when  regulations  required 
them.  Whenever  possible  the  systems  were  also  designed  to  accommodate  additional 
population  growth. 

(3)  The  municipality  also  maintained  an  advantage  with  regard  to  its  sources  of 
funding  for  environmental  mandates.  Tax  and  royalty  revenues  from  Alaska's  oil 
production  made  it  possible  for  state  government  to  finance  local  facilities  and  programs 
normally  funded  by  communities  themselves. 

However,  the  general  economic  climate  and  declines  in  petroleum  exploration  and 

production  have  significantly  reduced  the  availability  of  these  funds  for  future  public 

uses.   Petroleum  industry  interest  in  Alaska  continues  to  wane,  largely  due  to  excessive 

cost  and  regulatory  burdens,  and  lack  of  congressional  approvals  to  explore  the  most 

promising  prospects.   New  federal  oil  spill  liability  legislation  will  likely  cost  the  owner 

companies  of  the  Trans-Alaska  Oil  Pipeline  more  than  $50  million  annually.  These  costs 

will  reduce  petroleum  revenues  paid  to  the  State  of  Alaska  each  year,  funds  that  could 

have  been   dedicated  to  statewide  environmental  programs. 

^nvi'OkiM^^+^X-:^  Study  Results:     Estimated  costs  of  federal  environmental  regulations  to  the 

^~^^  Municipality  total  S429.936.737  for  the  1991-2000  period,  inflation-adjusted  at  the 

o'^f  ""^^       prevailing  7%  rate  for  environmental  projects.  In  general,  the  figures  represent  costs  of 

Coifs  oT         complying  with  existing  regulations.     If  reliable  cost  estimates  were  available  for 

Susi\^')  regulations  not  yet  in  place,  those  figures  were  included.     However,  virtually  all 

D        /^u^       department   heads  were   reluctant  to  include  estimates   they  could   not  reasonably 

^  substantiate. 

Clean  Water  Act  compliance  is  the  most  expensive  program,  accounting  for  36% 
of  real  and  projected  costs.  In  second  and  third  place  are  Clean  Air  at  34%  and 
Resource  Conservation  and  Recovery  Act  costs  at  2 1  % . 

The  Environmental  Protection  Agency  reports  that  land-related  compliance  costs 
to  local  governments  are  projected  to  increase  in  future  years  at  higher  rates  than  for 
clean  air  and  water  programs.  However,  it  is  difficult  to  make  such  comparisons  for 
Alaska.  For  example,  the  hundreds  of  air  quality  rules  yet  to  be  promulgated  may 
require  sophisticated  laboratory,  fabrication  and  consultant  services  that  may  not  be 
available  within  the  state. 

While  the  EPA  anticipates  local  government  costs  will  increase  by  60%  to  120% 
in  the  1990s,  it  is  not  clear  whether  these  percentages  relate  to  the  costs  of  doing 
business  in  Alaska.  Nor  is  it  clear  which  laws  and  regulations  are  included  in  the 
projected  increases. 
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Senator  Stevens.  I  applaud  both  of  you  Chairmen  for  caUing  this 
hearing  so  quickly  and  look  forward  to  working  with  you  on  the 
subject. 

Chairman  RoTH.  Thank  you,  Senator  Stevens. 

Senator  Grassley. 

OPENING  STATEMENT  OF  SENATOR  GRASSLEY 

Senator  Grassley.  Mr.  Chairman,  I  am  looking  forward  to  the 
new  Congress.  I  am  looking  forward  to  an  opportunity  to  make 
very  dramatic  changes  in  Grovemment  and  I  am  looking  forward  to 
doing  that  through  the  great  contributions  that  this  Committee  can 
make  to  that  effort. 

One  of  the  biggest  changes  that  Congress  will  make  is  to  be  more 
accountable,  and  there  is  a  bill  on  the  Senate  floor  this  morning 
authored  by  me  called  the  "Congressional  Accountability  Act."  The 
bill  is  S.  2.  It  will  make  Congress  subject  to  the  same  laws  we  pass 
for  the  rest  of  the  country. 

The  bill  before  this  Committee,  S.  1,  the  Kempthorne  bill,  is  also 
an  effort  to  bring  accountability  to  the  Federal  Government.  It  says 
that  Washington  cannot  pass  the  buck  without  passing  the  bucks 
to  do  the  job.  So  we  must  ensure  that  this  legislation  does  the  job, 
that  it  is  not  just  a  political  exercise.  This  issue  is  too  important 
to  the  American  people  and  our  governors  and  the  mayors  to  not 
enact  real  reform,  and  this  is  our  opportunity  to  do  just  that. 

I  have  some  concerns  that  I  will  bring  out  during  the  discussion 
with  the  witnesses,  during  the  question  and  answer  portion,  my 
concerns  about  the  legislation  going  far  enough. 

I  yield  the  floor. 

Chairman  RoTH.  Thank  you.  Senator  Grassley. 

I  might  point  out  that  Senator  Grassley  is  the  only  Member  who 
is  a  Member  of  both  of  these  Committees.  We  are  happy  to  welcome 
him  as  a  new  Member  of  Governmental  Affairs. 

Next,  I  would  call  on  Senator  McCain. 

OPENING  STATEMENT  OF  SENATOR  McCAIN 

Senator  McCain.  Thank  you,  Mr.  Chairman. 

I  would  like  to  thank  Senator  Kempthorne  and  also  Congress- 
man Portman  for  being  here  today.  I  especially  applaud  those  indi- 
viduals for  their  enormous  efforts  on  behalf  of  this  very  important 
piece  of  legislation.  I  think  it  is  clear  that  we  are  nearing  success. 

Last  month,  Mr.  Chairman,  I  had  a  meeting  with  all  of  the  may- 
ors in  the  State  of  Arizona.  I  then  had  a  meeting  with  all  of  the 
county  supervisors  in  the  State  of  Arizona.  The  dominant  and  over- 
riding issue  for  those  mayors  and  county  supervisors,  as  we  know 
is  the  case  with  the  Nation's  governors,  is  this  issue.  That  is  why 
I  think  it  is  appropriate  that  it  be  the  first  issue  that  we  address, 
and  I  believe  their  real  concerns  about  their  ability  to  provide  im- 
portant services  to  the  people  they  represent  is  embodied  in  their 
zeal  for  the  passage  of  this  legislation. 

I  would  just  like  to  make  two  additional  points.  One,  I  hope  that 
Senator  Kempthorne  and  Congressman  Portman  can  reassure  the 
disabilities  community  here  today.  There  are  deep  and  serious  con- 
cerns amongst  the  disabilities  community  that  this  legislation  will 
prevent  the  kind  of  services  that  are  required  to  take  care  of  those 
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less  fortunate  than  we  are  in  our  society,  and  I  hope  that  that  part 
of  this  overall  legislation  will  be  addressed. 

Finally,  Mr.  Chairman,  I  have  concerns  about  the  lack  of  applica- 
tion of  this  law  to  the  appropriations  bills.  I  know  that  points  of 
order  lie  against  appropriations  bills,  but  all  too  often,  I  see  legisla- 
tion enacted  on  appropriations  bills,  and  when  this  bill  reaches  the 
floor  I  intend  to  offer  an  amendment  to  make  this  legislation  appli- 
cable to  appropriations  bills  as  well  as  authorizing  legislation. 

I  thank  you,  Mr.  Chairman,  and  again,  my  sincere  thanks  to 
Senator  Kempthorne  and  Congressman  Portman.  Thank  you,  Mr. 
Chairman. 

Chairman  RoTH.  Thank  you,  Senator  McCain. 

Senator  Bond  has  agreed  to  wait  and  permit  Senator  Cohen  to 
proceed  next. 

OPENING  STATEMENT  OF  SENATOR  COHEN 

Senator  Cohen.  Thank  you,  Mr.  Chairman. 

Thank  you,  Senator  Bond. 

Mr.  Chairman,  I  would  like  to  submit  my  formal  statement  for 
the  record  and  just  offer  a  few  comments. 

Back  in  1982,  John  Nesbitt  wrote  his  first  book  called 
"Megatrends."  There  were  a  number  of  things  that  caught  my  at- 
tention in  that  book,  but  particularly  something  in  bold  print.  It 
said  that  it  doesn't  matter  who  the  President  is  and  Congress  is  be- 
coming obsolete. 

I  think  it  is  that  feeling  of  anger,  that  we  don't  really  understand 
what  we  are  doing  to  people,  that  we  are  legislating  without  regard 
to  the  burdens  we  are  placing  on  our  citizens,  which  is  evident  in 
the  broad  support  for  this  legislation. 

I  happened  to  be  mayor  of  my  hometown  city  of  Bangor,  Maine, 
almost  24  years  ago,  and  I  had  to  contend  with  a  number  of  regula- 
tions, but  never  with  the  Safe  Drinking  Water  Act,  the  Americans 
with  Disabilities  Act,  the  Clean  Air  Act,  and  so  many  others  that 
have  been  passed  since  that  time. 

Perhaps  the  anger  and  frustration  came  out  most  clearly  to  me 
when  the  mayor  of  another  city  in  Maine  recently  expressed  his 
frustration  and  anger  by  saying  that  we  are  going  to  have  the 
cleanest  water  in  the  State  of  Maine  and  the  dumbest  children.  It 
was  a  very  provocative  statement  but  it  expressed  his  anger  and 
frustration  that  he  couldn't  possibly  measure  up  to  all  of  the  man- 
dates and  pay  for  them.  That  is  something,  I  think,  that  Senator 
Kempthorne  has  brought  very  clearly  to  the  attention  of  all  the 
Members. 

The  simple  answer  would  be,  of  course,  to  exempt  all  State  and 
local  governments  from  laws  and  regulations.  Very  few  people  are 
recommending  such  drastic  or  radical  action.  The  fact  is  that  peo- 
ple don't  want  mercury  in  their  water.  They  don't  want  toxic 
wastes  in  the  soil.  They  don't  want  to  ignore  the  needs  of  the  dis- 
abled. 

We  have  to  find  a  balance,  and  as  one  of  the  witnesses  testifying 
this  morning  has  pointed  out,  it  seems  that  there  are  two  questions 
that  have  to  be  asked:  What  should  Government  do,  and  what  level 
of  Government  should  do  it? 
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We  have  passed  legislation  called  "Truth  in  Lending"  and  "Truth 
in  Sentencing."  S.  1  should  be  classified  or  labeled  "Truth  in  Legis- 
lating." If  it  is  good  enough  to  pass,  then  it  is  good  enough  to  pay 
for,  and  if  we  are  not  willing  to  pay  for  it,  then  it  shouldn't  be 
passed.  I  think  that  is  the  essence  of  what  Senator  Kempthorne 
has  brought  forward  with  this  legislation,  along  with  Senator 
Glenn  and  the  Chairman  and  others,  and  I  strongly  support  its 
passage.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Cohen  follows:] 

PREPARED  STATEMENT  OF  SENATOR  WILLIAM  S.  COHEN 

I  am  very  pleased  that  the  important  issue  of  unfunded  Federal  mandates  is  a 
top  priority  in  this  new  Congress.  I  commend  the  chairmen  for  moving  so  quickly 
on  S.  1  which  I  am  pleased  to  cosponsor. 

S.  1  builds  upon  the  efforts  of  this  Committee,  Senator  Kempthorne  and  others 
in  the  103rd  Congress  to  address  the  significant  financial  impact  that  unfunded 
Federal  mandates  have  upon  State  and  local  governments.  As  many  will  recall,  last 
summer  the  Governmental  Affairs  Committee  reported  out  an  unfunded  mandates 
bill  that  unfortunately  was  not  passed  by  the  Senate  prior  to  adjournment. 

As  a  former  mayor,  I  understand  the  difficulties  that  mayors,  selectmen,  town 
managers,  and  other  officials  encounter  when  they  are  faced  with  an  enormous 
number  of  requirements  and  little  money  to  pay  for  them.  I  recall  the  tough  deci- 
sions that  confronted  me  when  I  served  as  mayor  of  Bangor  in  the  1970's.  And  yet, 
I  did  not  have  to  deal  with  the  Safe  Drinking  Water  Act,  Superfund,  and  many 
other  complex  laws  that  currently  confront  local  officials. 

The  demands  placed  on  local  officials  today  from  constituents  on  one  side,  and 
from  Federal  and  State  governments  on  the  other,  are  often  in  conflict,  and  the  re- 
sources are  often  not  available  to  address  these  growing  demands.  Clearly,  greater 
restraint  and  sensitivity  must  be  shown  by  Congress  in  the  consideration  of  new 
mandates  unaccompanied  by  funding.  Congress  cannot  burden  local  governments 
and  taxpayers  with  mandates  that  they  cannot  afford. 

We  must  also  work  to  mitigate  the  burdensome  effects  of  current  mandates.  For 
example,  Bangor  officials  estimate  that  unfunded  mandates  will  cost  the  city  about 
$2  million  a  year  for  15  years.  Water  rates,  due  to  a  new  $25  million  secondary 
wastewater  treatment  plant  required  by  the  Clean  Water  Act,  are  increasing  as 
much  as  20  percent  a  year. 

Finding  the  best  way  to  relieve  the  financial  burdens  associated  with  Federal 
laws,  however,  is  not  easy.  The  simplest  way  would  simply  be  to  exempt  local  gov- 
ernments from  laws  such  as  the  Americans  with  Disabilities  Act  and  the  Safe 
Drinking  Water  Act.  Few  are  suggesting  such  a  radical  approach.  The  issue,  there- 
fore, is  how  best  to  pay  for  the  costs  associated  with  these  and  other  Federal  man- 
dates. 

State  and  local  government  officials  are  right  to  criticize  Congress  for  passing 
laws  without  fully  appreciating  the  costs  associated  with  them.  We  appropriately 
hear  the  same  argument  from  businesses.  There  is  no  free  lunch.  There  are  costs 
associated  with  the  Americans  with  Disabilities  Act,  Safe  Drinking  Water,  and  other 
laws.  Congress  has  an  obligation  to  minimize  these  costs  for  taxpayers  and  to  work 
with  local  governments  to  make  sure  that  the  proposals  are  feasible. 

This  issue  cuts  to  the  heart  of  the  broader  debate  over  federalism  and  the  appro- 
priate role  of  the  Federal  Government  with  respect  to  State  and  local  governments. 
As  one  of  today's  witnesses.  Governor  Voinovich,  and  others  have  remarked,  a  seri- 
ous debate  has  begun  on  two  bedrock  questions:  What  should  government  do,  and 
what  level  of  government  should  do  it?  The  unfunded  mandates  issues  is  so  power- 
ful because  it  is  at  the  center  of  this  debate.  There  is  a  strong  and  justified  sense 
among  voters  that  Washington  does  not  have  all  the  answers  and  that  decision-mak- 
ing should  more  often  be  left  to  State  and  local  governments. 

In  the  past,  I  have  supported  legislation  that  would  give  communities  more  deci- 
sion-making ability  and  flexibility  in  complying  with  unfunded  mandates.  In  the 
102nd  Congress,  I  was  an  original  cosponsor  of  the  Small  Town  Environmental 
Planning  (STEP)  Act,  introduced  by  Senator  Jeffords,  which  would  have  allowed 
small  communities  to  prioritize  among  the  environmental  mandates  they  faced.  The 
STEP  Act  would  have  assisted  small  communities  in  assessing  the  requirements 
and  costs  of  environmental  mandates,  and  given  them  more  time  to  comply.  Some 
provisions  of  the  STEP  Act  were  incorporated  into  legislation  that  was  passed  by 
Congress. 
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I  have  also  supported  repealing  the  Davis-Bacon  law  that  requires  State  and  local 
governments  to  pay  prevailing  wages  for  construction  projects.  This  is  very  burden- 
some for  them,  and  represents  the  most  onerous  form  of  unfunded  mandate — telling 
States  what  wages  they  must  pay.  I  also  opposed  motor-voter  law  which  is  now  re- 
quiring States  to  provide  voter  registration  when  a  citizen  receives  a  drivers  license. 
While  I  support  the  idea  of  States  expanding  voter  registration  through  programs 
such  as  motor-voter,  I  believe  the  strict  and  costly  mandates  that  this  Federal  law 
imposes  are  unnecessary.  States,  not  the  Federal  Government,  should  be  setting 
these  policies. 

Fundamentally,  S.  1  could  be  characterized  as  a  "truth-in-legislating"  act.  It  re- 
quires the  Senate  to  make  known  and  directly  consider  the  financial  impact  of  any 
unfunded  mandates  that  might  be  proposed.  S.  1  requires  committees  to  fmd  the 
money  to  pay  for  mandates  or  face  a  point  of  order  on  the  Senate  floor.  Members 
will  be  clearly  accountable  for  their  support,  or  lack  of  support,  for  a  bill  containing 
unfunded  Federal  mandates. 

I  am  pleased  that  the  issue  of  unfunded  mandates  has  been  made  a  high  priority 
by  the  leadership  and  this  Committee.  As  a  supporter  of  the  bill  that  Senators 
Kempthome  and  Glenn  brought  before  this  Committee  last  year,  I  hope  that  S.  1, 
similar  in  many  ways  to  last  year's  bill,  will  be  considered  in  markup  in  the  very 
near  future.  I  look  forward  to  the  testimony  of  today's  witnesses  and  to  the  timely 
consideration  of  this  important  issue  by  the  full  Senate. 

Chairman  RoTH.  Thank  you. 
Senator  Bond. 

OPENING  STATEMENT  OF  SENATOR  BOND 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman. 

To  both  Chairs  and  to  our  Ranking  Members,  I  want  to  express 
my  sincere  appreciation  and  congratulations  that  we  are  making 
this  the  No.  1  measure  to  consider.  The  people  of  America  asked 
for  a  new  day.  I  am  delighted  that  we  are  here  working  on  a  bipar- 
tisan measure  on  something  that  I  think  is  badly,  badly  overdue. 

I  was  governor  of  my  State  in  the  early  1980's  and  I  had  pre- 
viously served  as  governor  in  the  early  1970's,  along  with  our  dis- 
tinguished Ranking  Member.  I  will  tell  you,  my  good  friend  from 
Nebraska,  that  the  real  difference  that  I  saw  between  the  1970's 
and  the  1980's  was  the  growth  of  unfunded  mandates.  Our  State 
was  literally  strangUng  on  expenditures  that  were  required  by  the 
Federal  Government.  One  of  the  things  that  I  had  hoped  to  do 
when  I  came  to  this  body  in  1987  was  to  go  to  work  on  something 
like  this.  It  has  taken  us  8  long  years  to  get  here,  but  at  least  we 
are  here  now. 

The  State  of  Missouri  has  become  so  concerned  that  they  estab- 
lished by  law  an  annual  unfunded  Federal  mandate  report.  That 
report  comes  out  in  December  of  each  year,  and  the  report  shows 
that  for  1994,  the  State  of  Missouri  experienced  costs  of  $205  mil- 
lion in  unfunded  Federal  mandates,  a  57  percent  increase  in  2 
years. 

Unfortunately,  the  State  projects  that  the  unfunded  mandate 
costs  for  the  current  year  will  exceed  $252  million.  These  are  costs 
that  have  been  documented  with  respect  to  specific  measures.  The 
Clean  Air  Act  cost  in  1997  two- thirds  of  a  milhon  dollars.  Total  en- 
vironmental mandates  are  estimated  only  at  $3.5  million.  But  the 
Carl  Perkins  Vocational  Education  Act  costs  the  State  $16  million 
in  unfunded  Federal  mandates,  and  the  Department  of  Social  Serv- 
ices, as  one  would  expect,  was  the  big  winner,  having  the  privilege 
of  spending  almost  $130  million  of  a  very  limited  budget  to  comply 
with  Federal  mandates. 
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It  is  for  these  reasons  that  the  U.S.  Conference  of  Mayors,  the 
National  Association  of  Counties,  the  National  League  of  Cities,  the 
International  City  Management  Association  declared  October  27, 
1993,  "National  Unfunded  Mandates  Day"  to  protest. 

I  see  my  colleagues  and  friends  from  the  National  Governors  As- 
sociation here  actively  cheering  on  this  effort.  This  is  a  measure 
which  is  of  vital  importance  not  just  to  local  and  State  elected  Gov- 
ernment officials  but  to  the  people  they  serve,  and  it  is  for  this  rea- 
son I  add  my  thanks  and  congratulations  to  Senator  Kempthome 
and  Congressman  Portman.  I  hope  that  we  can  move  expeditiously. 

Chairman  ROTH.  Senator  Gorton. 

OPENING  STATEMENT  OF  SENATOR  GORTON 

Senator  Gorton.  Mr.  Chairman,  it  is  a  real  tribute  to  the  single- 
mindedness  and  purpose  and  drive  of  Senator  Kempthome,  and,  I 
suspect,  to  the  justice  of  the  cause  that  he  represents  here,  that  at 
the  beginning  of  his  second  Congress,  his  bill  is  S.  1. 

The  fact  that  it  is  S.  1, 1  think,  means  the  chances  for  its  success, 
the  success  of  a  restoration  of  a  degree  of  responsibility  to  a  prin- 
ciple of  federalism,  to  what  each  level  of  Grovemment  ought  to  do, 
will,  in  fact,  become  law. 

I  think,  Senator  Kempthome,  that  your  fellow  mayors  from  all 
over  the  country  will  be  particularly  dehghted  that  the  City  of 
Boise  has  sent  you  to  this  place  to  save  not  only  your  city  but  oth- 
ers, and  States  as  well,  from  these  unfunded  mandates. 

Chairman  Roth.  Thank  you. 

Senator  Levin. 

OPENING  STATEMENT  OF  SENATOR  LEVIN 

Senator  Levin.  Thank  you,  Mr.  Chairman.  First,  let  me  add  my 
congratulations  to  Senator  Kempthome  for  his  persistence  in  an 
area  where  I  think  sensitivity  is  long  overdue. 

I  used  to  be  a  local  official.  I  was  president  of  the  city  council 
just  before  I  came  here,  so  I  am  very  much  aware  of  the  problem 
of  imfunded  mandates.  I  know  what  pain  can  be  caused,  what 
harm  can  be  done  when  the  Federal  Government  imposes  man- 
dates on  State  and  local  governments  without  the  funds  to  pay  for 
those  mandates,  so  I  start  with  a  very  deep  sympathy  on  the  part 
of  State  and  local  governments  to  say,  let  us  stop  it. 

You  shouldn't  be  allocating  our  tax  dollars  here  at  a  local  level, 
£uid  we  should  not  be  mindlessly  imposing  burdens  on  State  and 
local  governments  to  meet  needs  that  we  think  are  priority  needs 
at  a  national  level  but  they  haven't  identified  as  priority  at  a  State 
and  local  level.  For  that  matter,  we  shouldn't  be  mindlessly  impos- 
ing burdens  on  anybody  in  the  public  sector  or  the  private  sector 
at  the  State  and  local  level. 

So  we  should  make  sure  that  we  act  with  our  eyes  open  when 
we  legislate  as  to  what  the  burdens  and  impacts  are  on  people  that 
are  affected  by  our  legislation. 

One  solution  is  to  say,  if  there  is  no  money,  there  is  not  going 
to  be  a  mandate.  That  is  one  solution.  That  is  a  rhetorical  kind  of 
approach  which  has  been  used. 
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The  bill  before  us  does  not  do  that.  The  bill  before  us  doesn't  say, 
if  there  is  no  money,  there  will  be  no  mandate.  It  is  a  much  more 
carefully  thought  out  bill  than  that. 

For  instance,  the  bill  before  us  has  a  whole  host  of  exceptions  to 
the  presumption  which  is  created  that  without  money  there  will  be 
no  mandate.  The  bill  apparently,  and  I  say  apparently  because  this 
bill  was  just  introduced,  I  think,  yesterday. 

And  by  the  way,  Mr.  Chairman,  I  think  that  in  fairness  to  the 
legislative  process,  that  there  should  be  a  couple  days  after  a  bill 
of  this  magnitude  is  introduced  before  it  is  marked  up.  I  have  to 
tell  you  that  frankly.  That  is  what  the  rules  provide,  that  we  have 
notice  of  markup.  It  is  there  in  order  to  protect  people,  to  have  a 
chance  to  look  at  a  significant  piece  of  legislation,  to  determine  if 
they  want  to  amend  it.  So  I  would  hope  that  we  would  at  least 
have  a  few  days  that  we  can  look  at  the  language.  My  comments 
are  based  on  what  I  understand  to  be  the  language. 

I  understand  the  bill  does  not  cover  the  following  situations  with 
any  kind  of  a  presumption  of  no  funding,  no  mandate.  If  a  bill  en- 
forces the  constitutional  rights  of  individuals,  anti-discrimination 
laws  involving  race,  religion,  creed,  gender,  and  so  forth,  that  even 
though  there  is  a  mandate  that  the  funding  to  implement  it  need 
not  be  there,  no  presumption  would  be  created. 

A  bill  that  requires  compliance  with  accounting  and  auditing  pro- 
cedures with  respect  to  money  or  property  provided  by  the  govern- 
ment. A  bill  that  provides  emergency  assistance  or  relief  at  the  re- 
quest of  any  State,  local,  or  tribal  Government.  A  bill  that  is  nec- 
essary for  national  security.  A  bill  that  is  designated  as  emergency 
legislation.  A  bill  that  eliminates  a  Federal  program,  that  is  aimed 
at  solving  a  particular  social  or  economic  problem. 

By  the  way,  I  hope  that  State  and  local  governments  will  really 
focus  on  that,  not  just  the  unfunded  mandates  issue,  because  what 
is  coming  is  going  to  be  the  Federal  Government  moving  out  of  a 
whole  bunch  of  areas,  leaving  States  and  local  governments  with 
10-aspirin  headaches  and  about  4  aspirins  to  meet  the  headaches 
with.  That  is  going  to  be  the  largest  headache  that  the  local  and 
State  governments  are  going  to  be  having,  much  more  than  the  un- 
funded mandates  because  there  are  going  to  be  a  heck  of  a  lot 
fewer  mandates,  hopefully,  coming  from  Washington. 

But  in  any  event,  this  bill,  from  what  I  understand,  contains  a 
host  of  exceptions  to  the  presumption,  and  I  think  that  it  should 
and  I  think  the  sponsors  of  the  bill  have  attempted,  from  the  out- 
lines that  we  have  seen,  to  exempt  certain  situations  from  the  pre- 
sumption. 

Even  if  those  exceptions  are  not  present,  as  I  understand  the  lan- 
guage, it  is  still  not  going  to  be  the  rule  that  if  there  is  no  money, 
there  will  be  no  mandate,  because  the  Congress  would  still  have  to, 
in  each  bill,  put  in  language  which  says  that  a  mandate  will  not 
be  implemented  in  the  absence  of  money  to  pay  for  it.  That  lan- 
guage must  appear  in  the  bill  imposing  the  mandate,  and  if  the 
language  is  not  there,  then  the  mandate  will  be  enforced  on  State 
and  local  governments.  So  Congress  will  have  to  act  to  put  the  lan- 
guage in  the  bill. 

What  your  proposal  does,  as  I  understand  it,  is  to  say  that  if  the 
language  is  not  there  in  the  bill,  a  point  of  order  will  lie,  and  then 
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a  majority  of  the  Congress  will  determine  whether  or  not  in  a  spe- 
cific case  there  will  be  a  mandate  without  money.  We  will  then  be 
forced  to  address  the  issue,  and  I  think  that  that  is  a  fairly  good 
approach,  as  I  understand  it. 

But  we  should  be  clear  that  we  not  tell  folks  at  a  State  and  local 
level  that,  hey,  you  can  assume  from  here  on  out  if  there  is  a  man- 
date, there  is  going  to  be  money  to  fund  it,  because  that  would  be 
an  overstatement  of  what  is  in  this  bill. 

What  the  bill  does  is  say  that  with  certain  exceptions,  there  is 
a  presumption  that  if  there  is  no  money,  there  is  not  going  to  be 
a  mandate,  but  the  language  must  still  be  in  each  bill  enforcing  the 
mandate  and  the  enforcement  mechanism  is  that  if  it  is  not  in 
there,  a  point  of  order  will  lie.  And  I  think,  again,  that  is  a 
thoughtful  approach,  but  it  is  different  from  a  no  money/no  man- 
dates approach.  It  is  more  complicated  than  that.  It  is  more  bal- 
anced than  that. 

Mr.  Chairman,  I  think  I  have  probably  taken  more  time  than 
perhaps  I  should,  and  I  would  just  simply  close  with  a  couple  of 
other  comments. 

There  are  a  number  of  question  marks  for  me  in  this  bill. 

Chairman  ROTH.  I  would  ask  if  the  Senator  could  be  brief. 

Senator  Levin.  I  will  withhold,  then,  the  questions  that  I  have 
based  on  the  outline  for  my  question  period. 

Chairman  ROTH.  Thank  you. 

I  understand  Congressman  Portman  has  to  return  to  the  House 
side  for  an  organizational  meeting  of  the  Ways  and  Means  Commit- 
tee, so  with  everybody's  patience  and  understanding,  I  would  like 
to  call  on  him  to  make  his  remarks  at  this  time. 

Mr.  Portman,  it  is  a  pleasure  to  have  you  here. 

TESTIMONY  OF  HON.  ROB  PORTMAN,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  OHIO 

Mr.  Portman.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  be 
here.  Members  of  both  Committees,  Mr.  Chairman,  I  am  very  hon- 
ored to  be  here  to  speak  on  the  subject  of  legislation  designed  to 
curb  the  practice  of  imposing  Federal  mandates  on  State  and  local 
governments.  The  good  news  for  you  is  that  because  the  House 
can't  seem  to  keep  the  civilized  hours  that  you  kept  in  this  cham- 
ber over  the  last  24  hours,  I  have  not  had  much  sleep.  I  was  awake 
until  a  few  hours  ago,  and  thus  will  keep  my  comments  very  brief 
this  morning. 

First,  I  would  like  to  commend  the  extraordinary  efforts  that 
have  been  made  by  Members  of  these  two  Committees  and  their 
staffs  in  drafting  S.  1.  I  would  like  to  say  it  has  been  a  particular 
pleasure  for  me  and  my  staff  to  have  worked  very  closely  with  Sen- 
ator Dirk  Kempthorne,  over  the  last  several  months  in  crafting  re- 
sponsible and  strong  legislation  for  both  the  House  and  the  Senate. 
I  applaud  your  joint  efforts  to  move  so  expeditiously  on  this  issue 
that  is  a  vital  concern  to  our  State  and  local  officials  and  the  con- 
stituents that  we  all  represent. 

I  am  here  to  report  this  morning  that  the  House  is  also  commit- 
ted to  moving  the  legislation  in  short  order.  As  many  of  you  know, 
unfunded  mandates  legislation  was  included  in  the  Contract  with 
America,  and  yesterday,  I  joined  Congressman  Bill  dinger.  Con- 
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gressman  Gary  Condit  of  California  and  Congressman  Tom  Davis 
in  introducing  companion  legislation  to  S.  1  in  the  House.  Chair- 
man Clinger  of  the  new  House  Grovemment  Reform  and  Oversight 
Committee  has  scheduled  a  markup  for  next  Tuesday. 

We  in  the  House  share  your  firm  commitment  to  have  a  bill 
ready  for  the  President's  signature  within  a  very  brief  period  of 
time. 

In  my  view,  Mr.  Chairman,  S.  1  represents  a  very  thoughtful,  ef- 
fective, and  bipartisan  approach  to  bringing  the  needed  relief  to 
State  and  local  governments  which  have  been  burdened,  as  you 
know,  by  an  increasing  number  of  unfunded  Federal  mandates. 

S.  1  and  its  House  companion  are  in  large  part  based  on  the  pro- 
visions which  were  included  in  S.  993,  which,  thanks  to  the  effec- 
tive leadership  of  Senator  Glenn,  my  colleague  from  Ohio,  and  Sen- 
ator Roth,  passed  the  Governmental  Affairs  Committee  on  a  bipar- 
tisan basis  last  year,  and  also  on  the  basis  of  H.R.  5128,  which 
passed  the  Government  Operations  Committee  on  the  House  side 
overwhelmingly  last  year. 

We  all  have  heard  stories  fi'om  our  constituents  about  the  way 
unfimded  Federal  mandates  force  State  and  local  governments  to 
revamp  their  budgets,  to  reorder  their  priorities,  and  in  many 
cases,  to  reduce  vital  services  and/or  increase  taxes. 

I  received  a  letter,  as  an  example,  last  month  fi-om  Mark 
Shockman,  Fire  Chief  of  the  Clearcreek  Fire  District,  located  with- 
in my  Congressional  District.  He  wrote  that  unfunded  Federal 
mandates  "are  having  strong  impacts  on  our  ability  to  provide 
emergency  and  non-emergency  services  to  our  customers  and  your 
constituents." 

Put  simply,  as  Senator  Glenn  and  others  have  already  said  so 
well  this  morning,  I  believe  it  is  an  abuse  of  power  for  the  Federal 
Government  to  impose  mandates  on  State  and  local  governments 
with  no  understanding  of  or  concern  for  the  impact  of  such  man- 
dates on  local  jurisdictions.  These  local  governments  clearly  have 
the  right  to  set  their  own  priorities  and  to  work  out  their  own 
budgets  without  fear  that  a  new  set  of  costly  priorities  might  be 
sent  down  fi*om  Washington. 

As  you  may  have  already  noted,  S.  1  contains  certain  provisions 
that  relate  exclusively  to  procedures  in  the  House  of  Representa- 
tives. These  are  included  to  recognize  differences  that  exist  be- 
tween the  two  chambers  in  parliamentary  procedures  and  to 
achieve  parity  between  the  House  and  Senate  in  the  implementa- 
tion of  this  legislation.  We  appreciate  your  considering  that  lan- 
guage in  your  bill  on  this  side. 

The  bill  includes  language  designed  explicitly  to  preserve  the 
point  of  order  against  unfunded  mandates  that  might  otherwise  be 
waived  by  our  House  Rules  Committee.  It  also  retains  the  right  of 
House  Members  to  move  to  strike  any  such  mandate.  Finally,  the 
bill  amends  the  House  rules  to  require  the  Rules  Committee  to  dis- 
close any  points  of  order  that  might  be  waived  against  unfunded 
mandates.  I  think  this  is  extremely  important  for  the  House  side. 

In  closing,  I  would  like  to  again  express  my  appreciation  for  the 
bicameral  cooperation  to  date.  On  both  sides  of  the  Capitol,  I  think 
extraordinary  efforts  have  been  made  to  address  the  concerns  that 
have  been  raised  by  earlier  drafts  of  this  legislation.  I  believe  that 
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working  with  State  and  local  officials,  we  have  ended  up  with  an 
effective  and  fair  approach  to  this  problem. 

As  you  will  hear  today,  under  the  leadership  of  Governor 
Voinovich  from  Ohio  and  others,  this  bill  has  the  very  strong  sup- 
port of  the  Big  Seven,  the  national  organizations  representing 
Democratic  and  Republican  elected  local  and  State  public  officials. 

As  many  Senators  have  expressed  this  morning,  this  is  good  gov- 
ernment legislation  at  its  best.  It  brings  greater  responsibility  and 
accountability  to  the  legislative  process.  I  am  very  proud  to  have 
been  involved  in  the  effort.  I  am  grateful  to  have  been  given  the 
opportunity  this  morning  to  share  my  thoughts  with  you,  and  I 
look  forward  to  continuing  to  work  with  the  distinguished  Members 
of  these  two  Committees  and  with  Dirk  Kempthorne  in  enacting  a 
common-sense  solution  to  this  growing  crisis  in  the  Federal-State- 
local  relationship.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Portman  follows:] 

PREPARED  STATEMENT  OF  REPRESENTATIVE  PORTMAN 

Chairmen  and  Members  of  both  Committees,  I  am  honored  to  be  before  you  to 
speak  on  the  subject  of  legislation  designed  to  curb  the  practice  of  imposing  Federal 
mandates  on  State  and  local  governments. 

The  good  news  for  you  is  that,  because  the  House  cannot  keep  the  type  of  civilized 
hours  that  you  do  in  this  chamber,  I  was  up  until  a  few  hours  ago  and,  thus,  prom- 
ise to  keep  my  remarks  this  morning  very  brief 

First,  I  would  like  to  commend  the  extraordinary  efforts  that  have  been  made  by 
Members  of  these  two  Committees  and  their  staffs  in  drafting  S.  1,  the  Unfunded 
Mandate  Reform  Act  of  1995.  It's  been  a  particular  pleasure  for  me  and  my  staff 
to  have  worked  closely  with  Senator  Kempthorne  and  his  staff  over  the  last  year 
in  crafting  responsible  and  strong  legislation  for  both  the  Senate  and  the  House.  I 
applaud  your  efforts  to  move  so  expeditiously  on  this  issue  of  vital  concern  to  our 
State  and  local  officials  and  the  constituents  we  all  represent. 

The  House  is  also  committed  to  moving  the  legislation  in  short  order.  Yesterday, 
I  joined  with  Representatives  Bill  dinger,  Gary  Condit  and  Tom  Davis  in  introduc- 
ing companion  legislation  to  S.  1  in  the  House.  We  in  the  House  share  your  firm 
commitment  to  have  a  bill  ready  for  the  President's  signature  within  a  very  brief 
period  of  time. 

In  my  view,  S.  1  represents  a  very  thoughtful,  effective,  and  bipartisan  approach 
to  bringing  the  relief  needed  to  State  and  local  governments,  which  have  been  bur- 
dened by  increasing  numbers  of  unfunded  Federal  mandates.  As  you  know,  S.  1  and 
its  House  companion  are  in  large  part  based  on  provisions  which  were  included  in 
S.  993,  which,  thanks  to  the  effective  leadership  of  Senator  Glenn,  my  colleague 
from  Ohio,  and  Senator  Roth,  passed  the  Senate  Governmental  Affairs  Committee 
on  a  bipartisan  basis  last  year;  and  H.R.  5128,  which  passed  the  House  Govern- 
mental Operations  Committee  overwhelmingly  last  year. 

We  all  have  stories  from  our  constituents  about  the  way  unfunded  mandates  force 
State  and  local  governments  to  revamp  their  budgets,  reorder  priorities  and,  in 
many  cases,  reduce  vital  services  and/or  increase  taxes.  For  example,  I  received  a 
letter  recently  from  Mark  Shockman,  Fire  Chief  of  the  Clearcreek  Fire  District  lo- 
cated within  my  congressional  district,  stating  that  unfunded  mandates  "are  having 
strong  impacts  on  our  ability  to  provide  emergency  and  non-emergency  services  to 
our  customers,  and  your  constituents." 

Put  simply,  I  believe  it  is  an  abuse  of  power  for  the  Federal  Government  to  im- 
pose mandates  on  State  and  local  governments  with  no  understanding  of  the  impact 
such  mandates  will  have  on  these  local  jurisdictions.  These  local  governments  must 
have  the  right  to  set  their  own  priorities  and  to  work  out  their  own  budgets  without 
fear  that  a  new  set  of  costly  priorities  might  be  sent  down  from  Washington. 

As  you  will  have  noted,  S.  1  contains  certain  provisions  that  relate  exclusively  to 
procedures  in  the  House  of  Representatives.  These  are  included  to  recognize  dif- 
ferences that  exist  between  the  two  chambers  in  parliamentary  practices  and  to 
achieve  "parity"  in  the  House  with  the  Senate  practices.  Thus,  the  House  bill  in- 
cludes language  that  attempts  to  preserve  the  point  of  order  against  unfunded  man- 
dates that  might  otherwise  be  waived  by  the  House  Rules  Committee.  It  also  retains 
the  right  of  House  members  to  move  to  strike  any  such  mandate.  Finally,  the  bill 


31 

amends  House  Rules  to  require  Rules  Committee  disclosure  in  the  event  that  points 
of  order  against  unfunded  mandates  are  ultimately  waived. 

In  closing,  I  would  like  to  again  express  my  appreciation  for  the  bicameral  efforts 
to  date.  On  both  sides  of  the  Capitol,  every  effort  has  been  made  to  address  concerns 
that  have  been  raised  by  earlier  drafts  of  the  legislation.  I  believe  that  we  have 
ended  up  with  an  effective  and  fair  approach.  As  you  will  hear  today,  it  has  won 
the  enthusiastic  support  of  the  so-called  Big  Seven,  the  national  organizations  rep- 
resenting Democratic  and  Republican  elected  local  and  State  public  officials.  Most 
importantly,  it's  "good  government"  legislation  that  brings  greater  responsibility  and 
accountability  to  the  legislative  process.  I'm  proud  to  have  been  involved  in  this  ef- 
fort. I  am  grateful  to  have  been  given  the  opportunity  today  to  share  my  thoughts 
with  you  this  morning,  and  I  look  forward  to  continuing  to  work  with  Senator 
Kempthome  and  the  distinguished  Members  of  these  Committees  in  enacting  a  com- 
mon sense  solution  to  a  growing  crisis  in  the  Federal-State-local  partnership. 

Chairman  RoTH.  Thank  you,  Congressman  Portman.  I  appreciate 
you  coming  over  to  this  side  and  applaud  you  for  the  leadership 
role  you  have  played  in  this  most  important  legislation.  I  regret 
that  there  won't  be  the  opportunity  to  ask  you  questions,  but  I 
know  that  time  is  of  the  essence,  and  we  thank  you  for  coming. 

Mr.  Portman.  Thank  you,  Mr.  Chairman. 

Chairman  ROTH.  We  will  now  proceed. 

Senator  Dorgan. 

OPENING  STATEMENT  OF  SENATOR  DORGAN 

Senator  Dorgan.  Mr.  Chairman,  I  will  be  brief.  This  mandate 
bill  has  great  merit,  in  my  judgment,  and  I  think  it  moves  from  the 
philosophy  that  we  must  stop  imposing  mandates  with  little  consid- 
eration to  how  much  they  cost  or  who  pays.  I  credit  Senator 
Kempthorne. 

I  might  say  also  that  Senator  Domenici  and  I  have  written  provi- 
sions that  have  been  included  by  Senator  Kempthorne  and  Senator 
Glenn  and  others  in  this  draft.  These  provisions  deal  with  the  pri- 
vate sector.  It  is  not  just  State  and  local  governments  that  we 
ought  to  be  worried  about.  Yes,  we  impose  mandates  there,  and 
yes,  we  ought  to  be  more  responsible,  but  the  men  and  women  who 
open  the  business  on  Main  Street  are  also  hit  with  mandates. 

Senator  Domenici  and  I  have  worked  with  others  to  insist  that 
there  be  a  point  of  order  against  legislation  that  has  not  been  fully 
analyzed  for  the  mandates  it  imposes  on  the  private  sector.  So  that 
portion  of  this  bill  is  a  portion  that  we  drafted  and  I  am  very 
pleased  that  that  is  included. 

I  do  want  to  make  one  other  comment,  because  this  discussion 
about  mandates  needs  to  have  some  balance  to  it.  Trouble  runs  on 
a  two-way  street  in  this  issue  of  Government  behavior,  and  while 
I  support  this  legislation  and  commend  Senator  Kempthorne  and 
others  and  intend  to  vote  for  it  and  advance  it  with  the  additions 
that  I  have  made  with  respect  to  the  private  sector,  I  want  to  point 
out  that  even  as  State  and  local  governments  have  complained 
about  mandates,  the  Federal  Government  has  this  year  sent  about 
$195  billion  of  Federal  money  back  to  State  and  local  governments. 
If  you  exclude  Medicaid  funding,  which  you  probably  should  do,  you 
still  have  $125  billion  above  Medicaid  reimbursements. 

The  fact  is,  even  as  State  and  local  governments  have  com- 
plained about  mandates,  some  have  hooked  their  hose  up  to  the 
Federal  tank  to  suck  as  much  Federal  funds  out  of  that  tank  as  is 
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possible  at  virtually  every  circumstance,  and  I  will  mention  just 
one  example:  The  Medicaid  provider  tax. 

This  is  a  phony  tax  imposed  by  some  governments.  It  is  designed 
to  extract  Federal  dollars  and  it  increases  the  Federal  deficit.  State 
governments  tax  local  providers  and  then  when  the  Federal  money 
comes  back,  the  States  make  the  local  providers  whole  again  by  re- 
storing the  money  they  paid  in  the  first  place,  and  the  only  result 
of  that  transaction  was  that  State  and  local  governments  in  that 
case  found  a  way  to  suck  money  out  of  the  Federal  trough. 

So  my  notion  is  this.  Responsibility  runs  two  directions.  Yes,  we 
have  a  responsibility  to  deal  with  this  issue  of  mandates.  But  as 
we  do,  in  the  issue  of  Medicaid  and  phony  provider  taxes,  and  in 
the  issue  of  what  was  an  unprecedented  run-up  in  the  costs  of 
bonding,  when  State  and  local  governments  were  spending  Federal 
money.  I  think  that  we  must  also  ask  for  responsibility  on  the  part 
of  State  and  local  governments  in  those  areas  as  well. 

I  want  this  discussion  to  include  that  understanding.  Respon- 
sibility runs  both  directions.  We  are  dealing  with  one  area  of  re- 
form today  that  responds  to  the  issue  of  how  the  Federal  Govern- 
ment behaves.  There  is  another  level  of  responsibility  that  I  hope 
will  be  exercised  among  State  and  local  governments  in  this  coun- 
try as  well. 

Chairman  ROTH.  I  want  to  point  out  to  the  panel  that  time  is 
running  and  we  still  have  the  second  witness  to  appear  before  us, 
so  I  would  urge  as  many  of  you  as  possible  to  keep  your  remarks 
very  brief,  and  if  possible,  to  make  none. 

With  that,  Senator  Gregg. 

OPENING  STATEMENT  OF  SENATOR  GREGG 

Senator  Gregg.  Thank  you,  Mr.  Chairman.  I  wish  to  join  in  the 
comments  made  by  many  of  the  panel  members  who  have  been 
State  and  local  officials.  I  believe  there  are  three  former  governors 
who  serve  on  these  two  Committees  combined.  As  a  former  gov- 
ernor, I  always  viewed  unfunded  mandates  as  sort  of  the  cow  ma- 
nure of  American  politics,  leaving  cow  pies  all  over  the  field  into 
which  State  and  local  officials  were  forced  to  step. 

I  think  that  a  great  deal  of  credit  must  go  to  Dirk  Kempthorne, 
who  as  a  former  mayor  came  to  this  Congress  and  made  it  his  task 
and  his  purpose  to  make  sure  that  the  field  was  cleaned  out,  and 
he  has  done  a  superb  job  of  that  with  this  bill. 

It  also  reflects  a  fundamental  shift  in  the  way  we  govern.  The 
fact  that  we  are  now  going  to  have  levels  of  government  taking  re- 
sponsibility for  the  actions  which  they  undertake  is  a  new  idea,  at 
least  in  the  concept  of  Federal  politics.  In  our  State,  we  have  had 
a  constitutional  amendment  requiring  that  the  State  not  have  un- 
funded mandates  for  about  10  years,  but  at  the  Federal  level,  of 
course,  this  has  not  been  the  case. 

So  this  is  long  overdue  and  it  is  very  appropriate  and  I  congratu- 
late Senator  Kempthorne  for  his  efforts. 

Chairman  Roth.  Thank  you. 

Senator  Murray. 
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OPENING  STATEMENT  OF  SENATOR  MURRAY 

Senator  Murray.  Thank  you,  Mr.  Chairman,  and  I  understand 
the  mandate  from  you  to  keep  our  remarks  short,  so  let  me  just 
simply  say  I  appreciate  the  opportunity  to  have  this  hearing. 

I  think  the  key  word  that  I  have  heard  from  everyone  out  of  this 
is  "balance,"  that  we  need  to  put  into  this  process.  There  is  no 
doubt  the  scales  have  been  tipped  in  the  direction  where  we  have 
passed  too  many  unfunded  mandates,  but  I  hope  we  also  keep  in 
mind  as  we  move  through  this  that  we  have  a  mandate  from  our 
citizens  to  assure  that  they  have  a  good  quality  of  life  that  they 
have  come  to  expect  in  this  country.  They  also  have  to  understand 
there  is  a  cost  to  that.  That  is  our  responsibility  as  well.  But  we 
must  be  careful  as  we  go  through  this  not  to  tip  the  scale  the  other 
way  as  well,  and  those  will  be  the  questions  that  I  will  be  working 
towards.  Thank  you. 

Chairman  Roth.  Senator  Smith. 

OPENmO  STATEMENT  OF  SENATOR  SMITH 

Senator  Smith.  Thank  you,  Mr.  Chairman.  I  do  not  have  an 
opening  statement,  but  I  will  be  very  brief  here. 

First  of  all,  I  want  to  say  I  am  delighted  to  be  on  the  Govern- 
mental Affairs  Committee  as  a  new  Member. 

Chairman  ROTH.  We  are  delighted  to  have  you. 

Senator  SMITH.  I  also  want  to  thank  my  colleague.  You  have 
heard  a  lot  of  lauds,  Senator  Kempthorne,  and  I  am  sure  it  is  nice 
to  sit  there  and  listen  to  them  all,  but  let  me  just  add  briefly,  your 
success  is  probably  more  as  your  role  as  a  former  mayor,  I  think, 
because  of  the  first-hand  experience  you  have  had  in  dealing  with 
these  unfunded  mandates.  It  doesn't  t£ike  anything  away  from  your 
role  as  a  Senator,  but  I  think  the  fact  that  you  have  traveled  all 
over  the  country  and  your  experience  as  a  former  local  official  is 
very,  very  important  in  your  success  in  getting  this  legislation  be- 
fore us. 

This  is  the  kind  of  legislation  that  makes  it  exciting  to  get  up 
and  come  to  work  in  the  morning.  I  must  say,  with  all  due  respect 
to  my  fiiends  on  the  other  side  of  the  aisle,  it  has  been  a  little  more 
exciting  since  November  8  to  come  to  work.  [Laughter.] 

This  is  what  federalism  is  all  about.  Maybe  it  is  a  sad  com- 
mentary that  we  basically  have  ignored  the  Tenth  Amendment  and 
now  we  are  probably  going  to  have  to  have  another  amendment  to 
abide  by  the  Tenth  Amendment  if,  in  fact,  your  legislation  does  be- 
come an  amendment  to  the  Constitution,  which  it  may  ultimately 
have  to  do. 

I  just  want  to  make  a  couple  of  final  points  here.  This  is  probably 
the  No.  1  issue  in  most  States.  Certainly,  it  is  in  New  Hampshire. 
In  one  case,  a  small  community  in  the  State  of  New  Hampshire  in- 
dicated to  me,  just  come  on  in  and  take  my  town.  Go  ahead  and 
run  it,  because  I  can't  deal  with  this.  I  can't  do  all  of  these  things. 
We  don't  have  the  funds  to  prioritize,  to  do  all  the  things  that  you 
are  asking  us  to  do  with  these  mandates. 

But  on  the  other  hand,  as  Senator  Dorgan  so  eloquently  said  a 
moment  ago,  it  is  a  two-way  street.  There  are  a  lot  of  monies  being 
handed  out  to  the  local  communities  by  the  Federal  Government 
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that  are  being  used  here,  so  I  think  we  need  to  keep  that  in  mind, 
that  it  is  a  two-way  street. 

The  final  point,  Mr.  Chairman,  that  I  want  to  make  here  is  that 
I  haven't  totally  read  the  legislation  yet  but  I  have  spoken  to  Sen- 
ator Kempthorne  about  this.  As  he  is  aware  and  other  Members  of 
the  Committee  are  aware,  as  it  stands  now,  if  a  piece  of  legislation, 
using  an  example,  a  piece  of  environmental  legislation,  say  the 
Clean  Air  Act,  if  it  is  not  reauthorized,  it  continues  to  be  funded. 
If  we  do  reauthorize  it,  under  your  law,  it  has  to  be  funded. 

But  the  point  is,  what  happens  when  nothing  happens  and  it 
continues  to  be  funded,  as  is  current  law?  If  we  don't  reauthorize 
it  and  it  continues  to  be  funded,  how  are  we  going  to  deal  with 
these?  I  realize  this  is  not  retroactive  legislation,  but  you  could 
have  a  situation  that  could  develop  here  which  could  be  a  way  out, 
if  you  will,  to  get  around  your  legislation  by  simply  ignoring  it  and 
not  reauthorizing  it  all  and  letting  it  continue  to  be  funded. 

I  would  be  interested  in  hearing  how  you  would  recommend  deal- 
ing with  that  if  your  legislation  does  not  specifically  deal  with  it. 

Thank  you,  Mr.  Chairman. 

Chairman  ROTH.  Senator  Lautenberg. 

OPENING  STATEMENT  OF  SENATOR  LAUTENBERG 

Senator  Lautenberg.  Thank  you,  Mr.  Chairman.  I  did  note  your 
request  for  brevity,  but  I  would  ask  your  indulgence  for  just  a  cou- 
ple of  points  that  I  would  like  to  make. 

First,  I  would  like  to  commend  Senator  Kempthorne  for  this  leg- 
islation. He  has  been  persistent  and  very  effective  in  bringing  it  to 
us.  I  think  it  is  a  very  important  discussion  that  we  are  going  to 
have. 

I  would  like  to  make  just  a  few  brief  remarks  about  the  issue  of 
unfunded  mandates.  I  was  a  cosponsor  of  the  legislation  reported 
by  the  Governmental  Affairs  Committee  last  year  and  I  believe  the 
Federal  Government  needs  to  be  more  attentive  in  considering  the 
costs  it  passes  on  to  State  and  local  governments  and  local  tax- 
payers when  creating  mandates.  We  have  the  same  debate  going  on 
in  the  capital  of  our  State  right  now. 

I  haven't  had  the  opportunity  to  fully  analyze  this  legislation,  as 
it  has  been  just  introduced,  and  it  seems  as  though  many,  if  not 
most,  of  the  provisions  are  very  similar  to  the  bill  reported  last 
year,  but  I  will  be  asking  questions  of  our  panelists  to  clear  up 
some  issues. 

I  think  everyone  in  the  room  would  agree  that  Federal  mandates 
play  an  important,  and  in  many  instances,  necessary  role  in  our 
form  of  government.  The  problem,  for  instance,  of  interstate  pollu- 
tion is  an  obvious  example  of  a  matter  that  can  only  be  effectively 
addressed  at  the  Federal  level. 

Just  a  few  years  ago,  the  beaches  of  my  State  were  being  con- 
taminated by  raw  sewage  that  was  being  dumped  ft-om  a  neighbor- 
ing State.  The  State  was  mandated  by  the  Federal  Government  to 
build  a  treatment  plant  to  correct  the  situation.  Do  the  residents 
of  that  polluting  State  want  to  pay  to  prevent  pollution  in  New  Jer- 
sey? Of  course  not,  and  that  is  exactly  why  Federal  mandates  are 
needed. 
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I  notice,  too,  that  the  exclusions  to  the  requirements  of  S.  1  are 
identical  to  those  provided  in  last  year's  Kempthorne-Glenn  bill, 
and  missing  from  both  of  those  bills  is  an  exclusion  for  environ- 
mental, health  and  safety  laws.  I  will  ask  the  witnesses  to  explain 
why  shouldn't  bills  addressing  the  important  trans-border  environ- 
mental health  and  safety  matters  be  excluded  from  a  point  of 
order? 

I  am  worried  that  without  this  exclusion,  States  may  embark  on 
a  race  to  the  bottom,  whereby  the  States  that  lower  their  environ- 
mental standards  to  remain  competitive  will  cause  a  competition 
that  is  very  unhealthy.  Is  this  the  sort  of  behavior  that  the  Federal 
Government  wants  to  encourage? 

Mr.  Chairman,  I  commend  you  for  moving  this  legislation,  for  the 
discussion  that  we  are  going  to  have  about  this  very  important  sub- 
ject. I  will  end  my  comments  with  a  request  that  my  full  statement 
be  entered  into  the  record. 

Once  again,  I  commend  the  author,  Senator  Kempthorne,  but  we 
are  going  to  have  some  questions  about  this  that  I  look  forward  to 
having  answered. 

[The  prepared  statement  of  Senator  Lautenberg  follows:] 

PREPARED  STATEMENT  OF  SENATOR  LAUTENBERG 

I  would  like  to  make  just  a  few  brief  remarks  about  the  issue  of  unfunded  man- 
dates. I  was  a  cosponsor  of  the  legislation  reported  by  the  Governmental  Affairs 
Committee  last  year.  And  I  firmly  believe  that  the  Federal  Government  needs  to  be 
more  attentive  in  considering  the  costs  it  passes  on  to  State  and  local  governments, 
and  local  taxpayers,  when  creating  mandates. 

I  have  not  had  the  opportunity  to  fully  analyze  this  legislation,  as  it  has  just  been 
introduced,  but  it  seems  as  though  many,  if  not  most,  of  the  provisions  are  very 
similar  to  the  bill  reported  last  year.  However,  there  are  some  differences  and  I  will 
be  asking  some  of  our  distinguished  panelists  questions  to  clear  up  certain  issues. 

I  think  everyone  in  this  room  would  agree  that  Federal  mandates  play  an  impor- 
tant, and  in  many  instances,  necessary  role  in  our  form  of  government.  The  problem 
of  interstate  pollution  is  an  obvious  example  of  a  matter  that  can  only  be  effectively 
addressed  at  the  Federal  level. 

Just  a  few  years  ago,  the  beaches  of  my  State  were  being  contaminated  by  raw 
sewage  that  was  being  dumped  from  a  neighboring  State.  That  State  was  mandated 
by  the  Federal  Government  to  build  a  treatment  plant  to  correct  this  situation.  Do 
the  residents  of  that  polluting  State  want  to  pay  to  prevent  pollution  in  New  Jersey? 
Of  course  not.  That  is  exactly  why  Federal  manadates  are  needed. 

I  noticed  that  the  exclusions  to  the  requirements  of  S.  1  are  identical  to  those  pro- 
vided in  last  year's  Kempthome-Glenn  bill.  Missing  from  both  of  these  bills  is  an 
exclusion  for  environmental  health  and  safety  laws.  I  would  like  to  ask  any  of  the 
witnesses  to  explain  why  shouldn't  bills  addressing  important  transborder  environ- 
mental health  and  safety  matters  be  excluded  from  a  point  of  order. 

I'm  worried  that  without  this  exclusion,  States  may  embark  on  a  "race  to  the  bot- 
tom" whereby  States  lower  their  environmental  standards  to  remain  competitive 
with  States  that  have  lower  standards.  Is  this  the  sort  of  behavior  that  the  Federal 
Government  would  want  to  encourage? 

I  would  also  like  to  ask  the  witnesses  and  my  colleagues  whether  there  has  been 
any  Federal  legislation  passed  during  the  last  few  decades  which  created  large  un- 
funded mandates  but  which  were  justified.  Bills  such  as  the  Family  and  Medical 
Leave  Act  and  the  Clean  Water  Act  created  large  unfunded  mandates.  I  believe  they 
should  have  been  passed.  I  believe  they  should  be  passed  even  if  the  Federal  Gov- 
ernment doesn't  "reimburse"  the  States  fully  for  the  costs  of  meeting  the  require- 
ments they  created,  although  I  agree  we  need  to  be  much  more  sensitive  about  im- 
posing costs  on  the  States.  I  question  if  these  bills  would  have  been  passed  if  S. 
1  had  been  law. 

In  fact,  I  wonder  if  the  proponents  of  this  legislation  would  vote  to  waive  the  point 
of  order  for  that  kind  of  legislation. 

I  am  encouraged  that  Senator  Kempthorne  retained  the  51  vote  majority  needed 
to  overcome  the  requirements  created  under  this  bill.  I  know  a  small  minority  are 
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advocating  a  60  vote  majority.  I  would  oppose  any  effort  to  impose  a  super  majority 
requirement  and  am  not  sure  I  could  support  this  bill  if  such  a  requirement  were 
included. 

I  hope  that  today's  discussion  will  address  some  of  these  concerns  and  I  thank 
the  Chairmen  for  holding  this  hearing  today. 

Chairman  ROTH.  Senator  Dodd. 

OPENING  STATEMENT  OF  SENATOR  DODD 

Senator  DODD.  Thank  you,  Mr.  Chairman.  Let  me  just  under- 
score what  has  been  said.  I  think  it  might  be  helpful  here  to  con- 
sider a  little  history,  in  a  sense. 

I  understand  the  mayors  and  the  governors,  of  course,  are  feeling 
strongly  about  this  issue  because  of  what  has  happened  to  them, 
the  pressures  that  are  on  them.  But  back  in  the  early  1980's,  some- 
thing called  New  Federalism,  which  some  may  recall,  of  course,  we 
went  about  the  business  of  systematically  cutting  out  Federal 
spending  that  went  to  State  and  local  governments  in  a  rather 
broad  and  heavy-handed  approach,  creating,  in  a  sense,  almost 
prophesying  the  events  that  draw  us  to  this  particular  conclusion 
here  today,  where  we  have  removed  ourselves  as  a  participant  in 
supporting  the  kinds  of  things  that  Senator  Lautenberg  has  men- 
tioned and  others  have  mentioned. 

Last  year,  I  offered  an  amendment  in  the  Budget  Committee  that 
would  have  taken  from  7  percent  to  30  percent  the  Federal  commit- 
ment to  special  education.  In  1975,  when  we  passed  the  special 
education  legislation,  we  made  a  commitment  at  the  Federal  level 
that  we  would  participate  to  the  tune  of  40  percent  of  that  cost.  We 
never  got  above  7  percent.  Last  year,  I  tried  to  get  it  to  30  percent 
and  failed.  We  weren't  able  to  do  it. 

I  hope  that  we  do  strike  a  balance  here.  I  think  that  is  needed. 
I  am  very  uneasy  about  the  notion,  somehow,  that  this  is  going  to 
be  an  all-or-nothing  game  here.  That  is  not,  in  my  view,  a  wise  way 
to  be  approaching  it.  I  think  a  broad,  very  important  issue  for  us 
to  be  looking  at  is  the  issue  of  governance  at  the  State,  local,  and 
Federal  level  and  where  responsibilities  lie. 

I  would  also  point  out,  as  well,  that  while  we  are  cutting  our  sup- 
port to  local  and  State  governments  under  the  guise  of  New  Fed- 
eralism, we  watched  our  deficit  increase  dramatically,  at  an  annual 
level  as  well  as  the  national  debt,  and  my  colleagues  here  are  all 
familiar  with  those  numbers.  But  while  we  were  removing  our- 
selves from  the  obligation  to  support  State  and  local  governments, 
we  were  also  increasing  our  deficit  situation,  thereby  almost  guar- 
anteeing that  we  would  not  be  able  to  participate  in  support  of  the 
kinds  of  things  that  have  been  mentioned  already. 

We  are  now  in  a  situation,  obviously,  where  State  and  local  gov- 
ernments feel  this  tremendous  pressure.  But  if  we  step  back  en- 
tirely from  our  obligations  as  a  Nation  to  deal  with  education,  envi- 
ronment, transportation,  health,  there  is  a  long  list  of  issues  here, 
if  we  are  not  going  to  participate  fully  as  a  result  of  requiring  some 
obligations  here,  I  fear  very  strongly  about  what  this  means  for  our 
country. 

So  I  am  very  sympathetic  to  the  mayors  and  the  governors  who 
feel  these  burdens,  but  I  am  sure  you  are  also  going  to  hear  from 
some  of  them  about  their  worries  and  concerns  that  we  have  re- 
treated from  our  participation  and  involvement  in  trying  to  share 
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in  meeting  the  obligations  and  the  costs  of  what  I  think,  in  many 
cases,  are  required  and  necessary  obhgations  if  this  is  going  to  be 
a  healthy  and  safe,  well-educated  society.  I  look  forward  to  the  de- 
bate and  discussion. 

Mr.  Chairman,  let  me  underscore  what  Senator  Levin  has  said. 
I  appreciate  the  importance  and  the  urgency  of  this  issue,  and  I 
have  great  respect  for  my  colleague.  Senator  Kempthorne,  for  what 
he  is  doing  in  this  area,  but  let  us  not  rush  so  fast  here  that  we 
create  a  far  larger  problem  for  ourselves  than  the  problem  we  are 
trying  to  solve.  We  have  time  here  to  do  this  right.  Let  us  do  it 
right.  Thank  you,  Mr.  Chairman. 

Chairman  RoTH.  Senator  Brown. 

OPENING  STATEMENT  OF  SENATOR  BROWN 

Senator  Brown.  Thank  you,  Mr.  Chairman. 

I  think  good  decisions  are  a  product  not  only  of  analyzing  what 
the  benefits  are  in  a  particular  proposal,  but  good  decisions  also  re- 
flect a  balance  of  what  the  cost  is.  What  we  have  developed  in  this 
Nation  is  a  system  where  we  have  the  Federal  Government  dictate 
the  answer  without  consideration  of  the  cost,  because  what  they 
have  done  is  imposed  it  on  someone  else.  That  is,  we  decide  what 
is  to  be  done  and  somebody  else  pays  the  bill.  Any  of  you  who  have 
children  in  college  understand  the  practical  impact  of  this  process. 

What  you  spend  is  much  different  sometimes  if  you  have  to  pay 
for  it  than  if  you  don't  have  to  pay  for  it,  and  that  is  what  we  are 
talking  about.  We  are  talking  about  you  sending  your  kids  to  col- 
lege with  you  paying  the  bills  and  them  deciding  what  is  spent. 
Some  of  you  are  from  families  that  are  wealthy  enough  to  do  that 
and  not  have  to  worry  about  it,  but  most  Americans  aren't,  and 
most  Americans  understand  what  the  problem  is. 

I  will  tell  you,  Colorado  understands.  There  are  195  federally- 
mandated  programs  that  the  Colorado  legislature  has  to  come  up 
with  the  money  for.  Are  they  good  programs?  Some  of  them  are. 
Some  of  them  would  be  spent  the  same  way.  But  a  lot  of  them 
aren't,  and  let  me  be  specific,  because  this  amounts  to  23.2  percent 
of  the  entire  general  fiind  of  Colorado  spent  on  things  that  are  dic- 
tated to  it  by  Washington. 

Some  are  good,  but  let  me  give  you  some  examples.  How  would 
you  feel  if  your  State  of  Rhode  Island  or  New  Hampshire  or  other 
States  had  your  only  trash  disposal  site  shut  down  for  the  whole 
State?  Let  me  tell  you,  in  Colorado,  we  have  some  counties  that  are 
bigger  than  a  number  of  the  States  on  the  East  Coast.  Las  Animas 
County,  for  one,  had  its  only,  the  last  landfill  closed  in  the  whole 
county,  and  the  county  is  bigger  than  some  of  the  States  on  the 
East  Coast.  They  now  must  haul,  for  Trinidad,  they  have  to  haul 
their  trash  over  100  miles. 

Did  that  make  sense?  Should  they  have  looked  at  the  cost  when 
they  made  that  decision?  I  think  they  ought  to  have  at  least  some 
flexibility  in  that,  and  I  think  the  people  who  dictated  that  answer 
at  least  ought  to  know  the  facts  before  they  dictated  the  answer. 

The  town  of  Hazwell  has  a  population  of  69  people  in  Colorado. 
Their  entire  annual  budget  is  $30,000,  and  that  is  a  heavy  burden. 
Six-thousand  dollars  of  it  goes  for  tests  for  safe  drinking  water,  and 
let  me  emphasize,  these  are  tests.  These  are  not  to  improve  the 
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quality  of  drinking  water,  these  are  tests,  and  these  are  tests  for 
problems  which  they  have  never  experienced. 

Do  you  spend  a  fifth  of  your  entire  budget  doing  tests  on  things 
that  have  never  been  raised  as  a  problem?  Perhaps  some  of  you 
would  be  comfortable  in  sa3dng,  absolutely,  you  should,  but  there 
are  others  of  us  who  think  that  probably  you  ought  to  test  for 
things  that  seem  to  be  likely  problems  and  not  waste  your  money 
on  things  that  don't  appear  to  be  likely  problems. 

I  don't  want  to  dwell  on  it,  but  the  county  of  Rio  Grande,  which 
is  a  small  county,  not  in  terms  of  geographical  area  but  in  terms 
of  population,  spends  $1.7  million  of  its  budget  complying  with  the 
trash  regulation.  The  fact  is,  this  has  gone  nuts.  It  has  gone  hay- 
wire. We  have  had  lousy  decisions  that  have  been  maybe  ideologi- 
cally pure  but  haven't  had  a  lick  of  common  sense.  We  ought  to  ei- 
ther let  the  people  who  are  paying  the  bills  make  the  decisions  or 
we  ought  to  be  able  to  be  strong  enough  to  pay  for  our  decisions 
ourselves,  and  that  is  what  this  is  edl  about. 

I  must  say,  there  is  one  concern  I  have  as  I  look  over  the  draft 
that  I  am  a  cosponsor  of  and  that  is  with  regard  to  it  not  being 
allowed  to  be  considered  under  judicial  review  and  not  be  allowed 
to  affect  intent.  My  sense  is  that  we  ought  to  be  willing  to  grand- 
father the  existing  programs  and  apply  this  but  apply  it  full-bore 
to  new  programs,  and  so  I  will  offer  an  amendment  to  make  clear 
that  those  restrictions  on  judicial  review  apply  to  things  that  are 
now  in  law.  But  it  does  seem  to  me  this  philosophy  of  the  people 
who  call  the  shots  pay  the  bills  ought  to  apply  to  anything  that 
comes  out  in  the  future,  and  I  will  offer  that  amendment  to  apply 
this  judicial  intent  and  review  to  future  legislation  at  the  appro- 
priate time.  Thank  you,  Mr.  Chairman. 

Senator  GLE>fN.  Mr.  Chairman. 

Chairman  ROTH.  Senator  Glenn. 

Senator  Glenn.  If  I  might  just  have  30  seconds,  we  have  had 
four  different  Members  now  express  concern  about  not  having  time 
enough  to — Senators  McCain,  Levin,  Lautenberg,  and  Dorgan — to 
put  in,  get  amendments  ready,  and  they  would  presume  they  would 
have  to  do  this  on  the  floor  if  they  want  to  make  any  changes. 

I  would  ask  on  their  behalf,  and  all  of  us,  that  we  give  consider- 
ation to  postponing  the  mark-up  tomorrow  over  into  next  week. 
The  Budget  Committee  will  not  have  their  mark-up  done  then  any- 
way, so  it  wouldn't  delay  S.  1  fi-om  getting  to  the  floor,  as  I  see  it. 
We  have  discussed  this  issue  privately  here,  but  I  wanted  to  bring 
that  to  your  attention  now  and  hopefully  we  could  put  the  mark- 
up over  until  next  week. 

Chairman  ROTH.  Well,  unfortunately  it  would  delay  the  consider- 
ation of  the  legislation  on  the  Senate  floor,  but  rather  than  get  into 
a  discussion  at  this  time,  I  would  like  to  proceed  with  the  hearing, 
because  the  hour  is  growing  late  and  we  still  have  to  hear  from  the 
proud  father  of  this  legislation. 

Senator  Glenn.  But  you  had  indicated  you  would  talk  to  Senator 
Dole  about  whether  we  could  put  the  markup  over  into  next  week. 

Chairman  ROTH.  I  indicated  we  will  discuss  it  further,  yes. 

Senator  Glenn.  All  right. 

Senator  Gramm.  Mr.  Chairman. 

Chairman  ROTH.  Senator  Gramm. 
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OPENING  STATEMENT  OF  SENATOR  GRAMM 

Senator  Gramm.  Mr.  Chairman,  I  appreciate  your  recognizing 
me.  We  are  holding  hearings  over  in  the  Banking  Committee  on  de- 
rivatives and  Orange  County,  and  I  was  dehnquent  in  getting  here. 
The  Federal  Government  is  getting  ready  to  tell  people  how  to 
manage  money,  which  always  frightens  me. 

Let  me  just  make  a  very  brief  opening  statement,  if  I  may.  I 
would  like  to  congratulate  Senator  Kempthome.  I  think  his  leader- 
ship on  this  bill  and  our  impending  success — at  least  I  hope  im- 
pending success — is  evidence  that  a  new  member  with  a  good  idea 
and  a  willingness  to  work  can  have  a  tremendous  impact. 

I  agree  with  Senator  Brown.  I  think  we  clearly  have  a  problem. 
The  whole  idea  behind  unfunded  mandates  is  basically  two  false 
premises:  First,  that  it  makes  good  sense  to  have  one  group  of  peo- 
ple spending  money  and  another  group  of  people  pajdng  for  it.  I 
have  always  found  that  when  people  are  not  paying  for  their  ex- 
penditures, they  are  not  as  judicious  as  they  are  when  they  are 
paying  for  it. 

And  we  now  have  literally  reached  the  situation  that  in  many 
cities  in  my  State,  half  their  budget  is  driven  by  what  the  Federal 
Government  has  told  them  to  do.  That  cannot  make  any  sense. 

Second,  unfunded  mandates  are  based  on  a  premise  that  some- 
how we  in  Washington  either  love  the  people  of  our  cities  more 
than  the  mayor  and  the  city  council  of  those  cities  love  them,  or 
that  we  have  a  wisdom  that  they  lack.  I  think  both  those  are  false 
premises. 

I  think  it  is  very  important  that  we  change  the  legislative  proc- 
ess and  that  we  build  into  that  process  a  supermajority  system  that 
you  have  to  breach  in  order  to  have  unfunded  mandates.  I  think 
it  is  very  important  that  this  bill  be  strengthened  to  require  a  60- 
vote  point  of  order  in  the  Senate  against  any  unfunded  mandate. 

I  think  if  we  aren't  going  to  pay  for  it,  we  ought  not  to  be  telling 
city  government,  county  government,  or  State  government  how  to 
do  it.  I  think  if  we  don't  put  up  the  money,  that  the  mandate  ought 
not  to  go  into  effect.  And  I  think  that  this  process  whereby  Con- 
gress tells  cities  how  to  run  their  business  with  their  money  ought 
to  come  to  an  end. 

I  think  as  we  look  at  the  balanced  budget  amendment  to  the 
Constitution,  that  a  lot  of  people  are  worried  that  if  we  are  forced 
to  balance  our  budget,  that  we  are  going  to  continue  legislating  at 
somebody  else's  expense.  I  think  that's  a  legitimate  concern,  and  I 
think  the  Kempthorne  bill  is  a  major  down  payment  in  dealing 
with  that  concern. 

I  want  to  work  with  Senator  Kempthorne.  I  think  this  bill  can 
be  strengthened.  I  do  believe  we  need  a  60-vote  point  of  order 
against  unfunded  mandates,  if  we  really  want  to  make  it  difficult 
to  stop  them. 

I  also  believe  it  would  be  helpful  to  have  some  kind  of  base  clos- 
ing commission  process,  whereby  we  might  empower  a  commission 
to  go  back  and  look  at  existing  mandates  and  make  a  recommenda- 
tion to  us  as  to  what  to  do  about  them,  and  have  a  simple  up-or- 
down  vote,  as  we  do  on  base  closings,  to  try  to  deal  with  the  prob- 
lem. 
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So  we're  making  an  important  step,  it  seems  to  me,  Mr.  Chair- 
man, in  trying  to  stop  the  process.  We  have  gone  a  long  way,  and 
I  think  we  need  to  go  back  and  try  to  fix  it.  And  I  want  to  con- 
gratulate our  dear  colleague  fi"om  Idaho  for  his  leadership. 

Chairman  RoTH.  Senator  Kempthorne. 

TESTIMONY  OF  HON.  DIRK  KEMPTHORNE,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  IDAHO 

Senator  Kempthorne.  Mr.  Chairman,  thank  you  very  much,  and 
may  I  say  to  all  Members  of  the  Joint  Committees,  I  appreciate  so 
much  the  comments  that  you  have  made  this  morning. 

I  want  to  thank  Chairman  Roth  and  Chairman  Domenici  for  the 
fact  that  we  have  this  joint  hearing — and  this  is  extremely  helpful 
in  this  entire  process — and  also  to  acknowledge  both  our  Chairmen 
and  our  two  Ranking  Members,  Senator  Glenn  and  Senator  Exon. 
I  will  say  that  you  four  gentlemen  were  absolutely  instrumental  in 
helping  us  craft  this  during  this  recess  that  took  place  through  the 
holidays,  so  that  we  have  something  that  is  meaningful  and  can  go 
into  effect  and  do  as  we  intend. 

Congressman  Portman,  I  appreciated  his  comments,  and  would 
tell  you  that  he  has  been  a  tremendous  partner  in  the  House  on 
this,  as  well  as  Chairman  dinger  and  Congressman  Gary  Condit, 
so  the  partnership  is  working  well  in  the  other  body. 

And,  too,  just  an  acknowledgment,  Senator  Gregg  has  been  one 
of  the  heroes  on  this  issue,  and  was  the  first  Senator  last  session 
to  cosponsor  S.  993;  took  a  leadership  role  there.  And  Senator 
Byron  Dorgan,  who  truly  has  helped  to  lead  this  effort,  in  identify- 
ing and  acknowledging  the  private  sector,  and  so  the  safeguards 
that  we  have  built  into  this  legislation  concerning  the  private  sec- 
tor. 

And  the  fact  that  when  this  was  introduced  yesterday,  we  have 
56  cosponsors,  so  a  majority  of  United  States  Senators  have  al- 
ready said  that  they  want  to  proceed  with  this  piece  of  legislation. 

I  would  like  to  address  some  of  the  things  that  I  have  heard  this 
morning.  I  know  that  there  are  some  individuals,  some  interest 
groups,  that  are  concerned  that  if  we  were  to  enact  this  legislation, 
that  suddenly  we  are  going  to  turn  our  backs  on  some  national 
needs;  the  idea  that  if  there  is  in  fact  a  national  need  on  public 
safety,  on  public  health,  that  well,  unless  we  can  have  someone  else 
pay  for  it,  then  we're  not  going  to  deal  with  that. 

I  think  that  is  a  criticism  of  congressional  resolve,  the  idea  that 
if  we  can't  use  someone  else's  money,  then,  why,  we  would  never 
use  our  own.  And  I  think  that  is  a  false  statement,  and  I  think  we 
should  help  remove  that  sort  of  an  opinion  that  is  expressed  by 
some  groups. 

The  idea  that — and  I  question — aren't  these  Federal  mandates 
necessary?  Well,  if  they  are,  then,  Mr.  Chairman,  I  think  we  ought 
to  identify  if  there  is  a  true  national  need.  Then,  second,  we  need 
to  develop  the  means  to  correct  it  or  to  deal  with  that  national  need 
or  priority.  And,  third,  we  need  to  provide  the  funds  to  carry  it  out. 

Why  would  we  balk  at  that  third  element,  of  not  providing  the 
funds  to  carry  out  a  program  that  is  in  the  best  interests  of  this 
Nation?  Why  should  national  programs  be  paid  for  by  local  prop- 
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erty  taxes,  one  of  the  few  sources  of  revenue  that  they  have  avail- 
able to  them  at  the  local  level? 

Today  we  have  all  seen  that  the  term  "unfunded  mandates"  has 
grown  dramatically  in  public  awareness.  But  for  a  number  of  years 
I  will  tell  you  that  teachers  knew  what  unfunded  Federal  mandates 
were,  because  they  knew  that  any  time  we  had  a  new  Federal  pro- 
gram, new  mandates,  that  it  could  mean  the  difference  at  the  local 
level  between  whether  or  not  they  could  bring  about  the  purchase 
of  new  textbooks  for  the  kids;  whether  or  not  they  could  reduce  the 
student  ratio,  the  student/teacher  ratio  in  the  classroom. 

Local  officials  knew.  They  knew  that  if  there  is  another  new  Fed- 
eral program  coming  that  will  not  be  paid  for  at  the  Federal  level, 
it  can  be  the  difference  whether  or  not  you  add  new  police  officers 
or  fire  fighters,  or  whether  you  finally  can  open  that  library  on 
Mondays.  Governors  knew. 

So  who  didn't  know?  Well,  apparently  Congress  didn't  know,  be- 
cause Congress  never  acknowledged  the  unfunded  portion  of  that 
phrase  "unfunded  Federal  mandates."  So  while  teachers  and  may- 
ors and  county  commissioners  and  governors  all  knew  firsthand  the 
financial  impact  of  these  Federal  mandates,  Congress  did  not,  but 
now  they  will. 

I  believe,  Mr.  Chairman,  that  if  our  citizens  could  just  have  a 
conversation  with  us,  they  would  say  that,  "Folks,  if  mandates 
come  fi-om  the  Federal  Government,  and  if  you  truly  believe  that 
they  are  necessary,  then  take  it  out  of  our  Federal  taxes,  because 
that  just  seems  straightforward.  Don't  pass  it  off  on  somebody  else, 
because  ultimately  we  the  citizens  foot  the  bill  anyway.  So  if  it's 
a  Federal  mandate,  let's  pay  for  it  with  the  Federal  revenue." 

One  of  the  responsibilities  of  Members  of  Congress  after  they 
have  been  elected,  in  essence,  they  are  in  charge  of  the  Federal 
Treasury,  but  I  don't  think  that  it  necessarily  follows  that  Members 
of  Congress  are  also  in  charge  of  State  treasuries  and  local  treasur- 
ies, but  in  essence  that  is  what  has  been  happening. 

And,  Senator  Exon,  you  made  part  of  the  record  a  statement  by 
your  Governor  of  Nebraska,  Ben  Nelson,  who  is  a  tremendous  gov- 
ernor, and  he  made  a  comment  recently  where  he  said,  "I  was 
elected  governor,  not  administrator  of  Federal  programs  for  Ne- 
braska." 

Senator  Levin,  I  believe  that  if  you  were  still  president  of  the  city 
council  for  Detroit,  you  would  be  in  all  likelihood  a  member  of  the 
next  panel  advocating  this  legislation,  because  you  would  come 
here  and  say  that  we  are  impeding  your  ability  to  do  what  you 
were  elected  to  carry  out  at  the  local  or  the  State  level. 

Mr.  Chairman,  the  particulars  of  S.  1 — and  again,  it  is  based  on 
S.  993,  which  for  2  years  we  discussed  thoroughly,  was  passed 
unanimously  by  this  Committee,  was  passed  in  the  House  in  simi- 
lar legislation. 

S.  1  creates  a  point  of  order  that  requires  that  any  legislation 
proposing  a  mandate  greater  than  $50  million  on  State  or  local  gov- 
ernment must  have  a  Congressional  Budget  Office  estimate  of  the 
total  cost  of  the  mandate. 

Further,  S.  1  requires  that  the  legislation  must  include  the  fund- 
ing to  pay  for  the  costs  of  the  mandate  through  direct  funding,  new 
taxes,  or  appropriations. 
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If  the  mandate  is  to  be  paid  for  by  an  appropriations  bill,  then 
either  the  money  to  pay  all  direct  costs  of  compliance  with  the 
mandate  must  be  appropriated  or,  if  it  is  not  fully  funded,  then  one 
of  two  things  must  happen:  Either  the  mandate  does  not  take  effect 
or  the  mandate  must  be  scaled  back  to  a  level  commensurate  with 
the  reduced  level  of  appropriations.  If  those  elements  are  not  in  the 
bill,  then  the  proposed  mandate-making  legislation  is  ruled  out  of 
order. 

S.  1  also  requires  that  our  partners  in  State  and  local  govern- 
ments be  consulted  by  the  Congressional  Budget  Office  in  deter- 
mining the  mandate  cost.  That  should  ensure  more  accurate  cost 
estimates,  and  reestablishes  the  federalism  envisioned  by  our 
Founding  Fathers. 

Additionally,  legislation  imposing  mandates  greater  than  $200 
million  on  the  private  sector  must  have  a  CBO  mandate  cost  esti- 
mate or  be  ruled  out  of  order. 

S.  1  is  enthusiastically  endorsed  by  the  U.S.  Conference  of  May- 
ors, the  National  Association  of  Counties,  the  National  League  of 
Cities,  the  National  Governors  Association,  the  Council  of  State 
Governments,  the  National  Conference  of  State  Legislatures,  the 
National  School  Board  Association,  the  U.S.  Chamber  of  Com- 
merce, the  National  Federation  of  Independence,  and  the  National 
Retail  Federation. 

I  want  to  emphasize  that  this  legislation  is  not  intended  to  stop 
compliance  with  mandates  or  regulations  already  in  place.  The  goal 
is  to  stop  the  imposition  of  future  unfunded  mandates. 

If  something  is  truly  a  national  priority,  if  it  is  in  the  best  inter- 
est of  this  country,  along  the  lines  of  public  health  or  safety,  then 
Congress  should  be  honest  and  up  front  about  it  and  pay  for  it. 

Mr.  Chairman,  I  would  stop  at  that  point  and  respond  to  ques- 
tions if  it  would  be  in  order.  There  were  two  points  that  were 
raised.  The  Senators  that  raised  them  are  not  here,  so  I  would  get 
back  to  them  with  the  points  that  they  raised. 

Chairman  ROTH.  Well,  thank  you,  Senator  Kempthorne.  We  will 
limit  questions  to  5  minutes.  Those  of  you  that  can  be  briefer,  that 
will  be  helpful,  because  of  the  lateness  of  the  hour,  and  we  do  have 
a  number  of  additional  witnesses. 

Chairman  DOMENICI.  Mr.  Chairman,  might  I  ask  procedurally  a 
question? 

Chairman  RoTH.  Yes. 

Chairman  DOMENICI.  I  understand  we  have  a  vote  at  11:30  on 
the  floor.  Is  that  your  understanding,  also? 

Chairman  RoTH.  That  is  correct. 

Chairman  DOMENICI.  I  would  suggest  and  ask  if  you  will  concur 
that  we  go  on  and  meet  right  through  the  vote.  For  instance,  I  will 
go  immediately  and  vote,  and  then  you  can  go  during  the  15  min- 
utes, and  we  will  just  stay  in  session  during  the  vote.  Is  that 

Chairman  RoTH.  That  is  satisfactory.  I  think  that  is  the  most  ex- 
peditious way  to  proceed. 

Chairman  DOMENICI.  My  second  question  has  to  do  with  what 
your  intention  is  for  the  rest  of  the  morning  and  early  afternoon. 
Are  you  going  to  go  right  through  lunch,  or  are  you  going  to  stop 
at  12:30,  or  what  is  your 
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Chairman  ROTH.  It  is  my  intent  to  go  right  through  until  we 
complete  the  hearing. 

Chairman  DOMENICI.  And  so  those  who  are  overweight  can  lose 
a  little  weight  today? 

Chairman  ROTH.  That  is  the  intent. 

Chairman  DOMENICI.  Very  good.  Thank  you,  Mr.  Chairman. 

Chairman  Roth.  Senator  Kempthorne,  the  underlying  aim  of 
your  legislation  is  of  course  to  make  Members  more  informed  about 
the  cost,  the  impact  of  unfunded  mandates,  and  of  course  to  make 
it  politically  more  difficult  for  Congress  to  impose  such  mandates. 

Do  you  believe  that  having  to  vote  specifically  to  waive  the  re- 
quirement that  a  mandate  be  funded  will  cause  Members  of  Con- 
gress to  have  second  thoughts  about  taking  such  an  action?  Will 
the  State  and  local  officials  be  able  to  make  their  congressional 
representatives  feel  the  heat  before  casting  such  a  vote? 

Senator  Kempthorne.  Well,  Mr.  Chairman,  I  appreciate  the 
question.  Mr.  Chairman,  you  and  I  both  know  that  so  many  times 
when  we  vote  on  legislation,  currently  when  we  are  down  in  the 
well  and  there  is  15  minutes  to  vote,  you  will  hear  one  another  ask, 
"Is  there  a  mandate  in  this?"  I  mean,  that  is  the  extent  of  our 
knowledge  right  now. 

And  so  the  fact  that  through  this  process,  that  if  in  fact  a  point 
of  order  is  made  against  legislation  because  it  is  not  going  to  pro- 
vide the  funds  for  that  mandate,  if  you  cannot  convince  a  major- 
ity— and  at  this  point  it  is  a  majority  of  Senators — that  we  should 
waive  the  point  of  order,  then  I  question  whether  or  not  it  should 
be  waived. 

But  that  is  the  process  of  the  Senate.  Majority  rules.  You  should 
be  able  to  present  that. 

Would  local  and  State  officials  be  able  to  bring  about  pressure  on 
their  local  representative?  Well,  it  would  be  appropriate.  It  would 
be  appropriate  for  those  State  and  local  officials  to  let  us  know,  be- 
fore we  cast  our  votes,  their  thoughts  on  this. 

But  it  would  be,  for  the  first  time,  a  recorded  vote,  and  I  don't 
think  it  would  be  automatic  what  the  outcome  would  be,  because 
I  think  that  you  would  see  in  different  scenarios  a  rationale  that 
there  may  be  times  that  you  should  waive  that  point  of  order. 

My  intent,  though,  and  my  hope  is  that  we  will  no  longer  have 
unfunded  Federal  mandates. 

Chairman  Roth.  Some  people  have  expressed  a  concern  that 
Congress,  being  required  to  fund  intergovernmental  mandates, 
might  begin  to  try  to  accomplish  the  mandates  by  imposing  them 
directly  on  business.  Do  you  think  that  this  is  a  serious  risk,  that 
Congress  might  suddenly  become  very  creative  in  finding  ways  that 
are  not  being  done  now  to  impose  unfunded  mandates  on  the  pri- 
vate sector? 

Senator  Kempthorne.  Mr.  Chairman,  we  have  built-in  safe- 
guards in  this  legislation  so  that  the  private  sector  realizes  that 
they  have  recourse  also.  And  that  is  why,  I  believe,  that  you  have 
the  endorsement  of  the  U.S.  Chamber  of  Commerce  and  NFIB,  for 
example. 

If  I  may  for  just  a  moment  mention  some  of  those  safeguards 
that  are  here,  that  I  think  would  preclude  that  fi*om  happening, 
one  is  that  any  bill  that  contains  direct  costs  to  State  and  local  gov- 


44 

ernments  which  exceed  the  $50  milhon  threshold  for  a  mandate  is 
out  of  order  unless  it  contains  both — and  I  underline  both — the 
CBO  public  sector  and  the  private  sector  analysis,  in  the  Commit- 
tee report. 

A  second  point:  In  S.  1,  for  regulatory  rulemakings,  we  require 
each  Federal  agency  to  assess  the  effects  of  Federal  regulations  on 
the  private  sector.  And  for  regulations  that  contain  an  intergovern- 
mental mandate  that  exceeds  $100  million,  the  agency  must  ana- 
lyze the  cost  of  compliance  with  the  intergovernmental  mandate 
and  any  costs  of  compliance  which  will  flow  to  the  private  sector. 

A  third  point:  The  agency  must  analyze  the  effect  of  Federal  pri- 
vate sector  mandates  on  the  national  economy,  productivity,  eco- 
nomic growth,  full  employment,  creation  of  productive  jobs,  and 
international  competitiveness. 

And  the  final  point  there,  Mr.  Chairman,  is  that  we  require  the 
authorizing  Committee  in  its  report  to  analyze  the  potential  for  dif- 
ferent treatment  between  the  public  and  private  sector.  This  will 
require  informed  decisionmaking  by  Congress. 

If  an  unfair  effect  would  result,  the  Congress  may  decide  to  ei- 
ther rethink  the  mandate  or  to  rethink  the  funding  decision,  but 
we  will  know  that  decision  up  front,  instead  of  trying  a  back  door 
to  simply  put  these  mandates  on  our  business  sector. 

Chairman  RoTH.  I  have  one  more  question  I  would  like  to  ask 
you.  It  is  my  understanding  that  the  Director  of  CBO  has  testified 
that  preparing  thorough  and  reliable  State  and  local  cost  estimates 
is  extremely  difficult.  I  think  they  made  a  review  of  something  like 
16  different  bills  involved  in  1991  and  found  that  in  6  of  the  16 
cases  they  could  not  come  up  with  specific  estimates. 

If  this  proves  to  be  the  case,  will  this  undercut  seriously  the  ef- 
fectiveness of  the  legislation?  What  if  the  CBO  comes  up  with  a 
range?  Instead  of  saying  it  will  cost  $100  billion,  it  will  cost  in  the 
range  of  $100,  say,  to  $150  billion.  What  would  happen  in  that  cir- 
cumstance? 

Senator  Kempthorne.  I  have  discussed  this  with  Senator  Levin, 
also,  who  sent  a  letter  to  the  Director  of  the  Congressional  Budget 
Office.  I  have  seen  that  correspondence,  and  you  are  correct  in  the 
16  items  that  they  reference. 

Without  being  selective,  I  simply  took  them  in  the  order  that  the 
Congressional  Budget  Office  pointed  to  these,  and  if  I  may  just  give 
you  a  statement  as  to  why  they  didn't  feel  that  they  could  come  up 
with  the  analysis. 

In  the  first  case,  the  requirements  of  S.  993  at  the  time  do  not 
apply  to  bills  that  establish  or  enforce  statutory  rights,  that  pro- 
hibit discrimination  on  the  basis  of  race,  religion,  gender,  national 
origin,  or  handicapped  or  disability  status,  which  is  also  in  re- 
sponse to  what  Senator  McCain  had  asked. 

In  H.R.  429,  such  an  estimate  would  not  be  necessary  under  this 
bill  because  these  costs  would  result  from  voluntary  agreements. 

H.R.  1096 — it  is  possible  that  with  more  time  and  resources, 
CBO  would  gain  enough  information  from  the  specific  counties  af- 
fected to  permit  a  reasonable  estimate. 

And  I  think  you  get  the  flavor  of  this.  Wherever  they  have  said 
that  they  truly  would  have  to  come  up  with  an  estimate,  they  indi- 
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cated  that  if  they  had  the  appropriate  time  and  resources,  they 
could  do  so. 

In  this  bill  we  provide  the  funds,  $4.5  million  annually,  to  CBO 
to  carry  out  this  responsibility.  And  I  made  sure  of  that  in  commu- 
nicating this  to  Senator  Mack  and  Senator  Domenici,  in  their  ef- 
forts on  the  scaling-back  of  staff  levels,  so  that  they  know  up  front 
this  is  a  responsibility  that  has  to  be  carried  out  by  the  Congres- 
sional Budget  Office. 

Final  point,  Mr.  Chairman:  S.  1  does  not  cause  us  to  abdicate  our 
decisionmaking  ability.  It  allows  us,  Mr.  Chairman,  to  enhance  our 
decisionmaking  ability. 

If  they  do  give  us  a  range,  I  would  again  ask  CBO  to  narrow  that 
so  that  we  don't  deal  with  a  range.  I  believe  they  will  be  able  to 
deal  with  the  expertise  and  gather  this,  in  time,  but  I  would  take 
the  higher  level  so  that  we  can  ensure  we  have  provided  the  funds 
to  our  local  partners  and  State  partners. 

Chairman  RoTH.  Senator  Domenici. 

Chairman  Domenici.  Mr.  Chairman,  thank  you. 

Dirk,  thank  you  so  much  for  all  your  effort,  and  what  I  said 
about  this  being  your  bill  is  right,  and  I  hope  eventually  we  can 
name  it  after  you. 

Senator  Kempthorne.  Well,  thank  you  very  much. 

Chairman  Domenici.  Let  me  see  if  I  can  put  in  perspective  what 
I  might  call  this  bill.  It  seems  to  me  that  we  are  leaving  out  a 
word,  "accountability."  Accountability,  that  is  what  this  bill  is 
about.  It  is  going  to  make  the  Congress  of  the  United  States  more 
accountable  for  its  actions  with  reference  to  sending  responsibilities 
to  cities  and  States  and  not  paying  for  it. 

Now,  in  that  regard,  it  would  seem  to  me  that  what  you  re- 
quire— could  I  ask,  is  that  not  correct?  Is  that  not  the  real  purpose, 
so  we  don't  act  without  knowledge,  so  the  public  is  not  hoodwinked, 
so  they  know  who  to  blame?  Isn't  that  what,  blame  us? 

Senator  KEMPTHORNE.  That  is  correct,  Mr.  Chairman. 

Chairman  DOMENICI.  You  see,  heretofore,  if  you  go  to  those  peo- 
ple in  Colorado,  where  our  good  friend  Hank  Brown,  Senator 
Brown,  was  talking  about  the  two  communities  and  the  two  issues, 
everybody  says  we  don't  know  who  to  blame. 

When  you  talk  to  the  Senator  or  the  Representative,  unless  they 
voted  against  every  environmental  law,  they  will  say,  "We  didn't 
have  that  in  mind.  I  mean,  we  passed  the  law,  but  we  surely  didn't 
know  that  they  were  going  to  make  this  community  of  300  people 
carry  their  waste  200  miles  to  dispose  of  it,"  their  regular  garbage 
waste. 

What  we  are  going  to  be  doing  now,  as  I  understand  it,  is  that 
if  the  CBO,  the  mandate  on  them  to  inventory  and  assess  the  costs 
turns  out  to  be  accurate  and  timely  and  they  can  do  it,  then  we 
are  going  to  know  what  we  have  never  known  before,  and  that  is 
what  is  it  going  to  cost  and  who  is  going  to  pay  for  it.  Right? 

Senator  Kempthorne.  That  is  correct. 

Chairman  Domenici.  Now  that  will  become  public  information  in 
a  very  real  sense.  If  it  is  not  available,  the  bill  doesn't  get  passed. 

On  the  other  hand,  you  are  suggesting,  and  I  gather  you  support 
this,  that  after  all  of  this  information  regarding  who  is  accountable 
for  what  is  before  us,  that  if  the  Appropriations  Committee  does 
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not  want  to  pay  for  it,  one  of  three  things  happens,  as  I  understand 
it.  First,  if  they  pay  for  part  of  it  but  not  all  of  it,  there  is  a  process 
for  evolving  out  partial  compliance  rather  than  total.  Is  that  not 
correct? 

Senator  Kempthorne.  That  is  correct. 

Chairman  DOMENICI.  Second,  there  is  a  process  that  says  if  they 
don't  pay  for  it,  it  is  null  and  void  "unless" — and  the  "unless"  says 
that  the  House  and  Senate,  in  an  up-or-down  vote,  uncluttered  by 
anything  else,  will  have  to  waive  the  point  of  order  against  that 
bill.  Is  that  correct? 

Senator  KEMPTHORNE.  That  is  correct.  A  point  of  order  would  lie 
against  the  bill  if  it  didn't  provide  those  remedies  that  you  men- 
tion, but  you  could  then  seek  a  waiver  of  that  point  of  order  by 
making  your  case  on  the  floor  of  the  Senate  or  the  House. 

Chairman  DOMENICI.  Now  therein  brings  the  issue  of  what 
should  the  vote  be  when  you  decide  to  waiver,  and  I  understand 
you  have  worked  a  long  time  and  compromised  and  fashioned  this 
bill,  so  that  you  have  concluded  that  a  simple  majority  on  that 
waiver  is  adequate  to  provide  the  accountability  and  the  respon- 
sibility if  the  waiver  is  in  fact  deemed  appropriate.  Is  that  correct? 

Senator  KEMPTHORNE.  That  is  correct,  Mr.  Chairman. 

Chairman  DOMENICI.  And  do  I  take  it  that  when  we  go  to  mark- 
up, we  can  say  that  the  sponsor  of  the  bill  supports  this  simple  ma- 
jority approach  because  he  has  worked  it  out  with  many,  many  par- 
ties to  this  and  thinks  it  is  the  best?  Is  that  a  fair  assessment  of 
your  position? 

Senator  KEMPTHORNE.  Yes,  sir.  That  would  be  very  accurate. 

Chairman  DOMENICI.  Now  it  seems  to  me,  then,  that  some  of  the 
examples  given  about  "If  we  didn't  do  something,  nobody  would," 
maybe  one  of  the  examples  about  interstate  pollution,  do  I  gather 
correctly  that  if  that  piece  of  legislation — and  I  hardly  believe  that 
one  so  narrow  as  that  comes  along. 

But  let's  assimie  it  did,  and  we  were  tr3dng  to  impose  some  inter- 
state responsibility  as  described  by  one  of  the  Senators  on  our 
Committee.  Then  essentially  the  same  process  would  be  followed, 
and  if  it  reached  the  level  of  costs  that  required  estimating  and  the 
conditionality  of  the  process,  then  at  some  point  if  somebody  said, 
"That  is  so  important  that  we  have  got  to  do  it,"  then  we  would 
have  a  waiver  vote.  Is  that  correct? 

If  they  didn't  pay  for  it,  the  appropriator  said,  "No,  let's  just  do 
it.  That  is  a  responsibility  between  the  States  and  they  ought  to 
be  effective  enough  to  do  it.  We  are  not  going  to  pay  for  it,"  the 
Senate  could  say,  "You  are  wrong,  pay  for  it,"  or  the  Senate  could 
say,  "You  are  right,  don't  pay  for  it." 

Senator  KEMPTHORNE.  Based  on  the  rules  of  the  Senate,  that  is 
correct. 

Chairman  DOMENICI.  No  filibuster,  no  long  delays,  a  single  up- 
or-down  vote,  is  that  correct?  That  is  the  way  it  is  processed,  isn't 
it? 

Senator  KEMPTHORNE.  Yes,  sir.  Again,  Mr.  Chairman,  on  that 
point  of  the  filibuster,  I  can't  respond  to  that.  I  am  not  versed  in 
that  aspect  of  it. 

Chairman  DOMENici.  Well,  let  me  just  say  I  can't  imagine  that 
the  staff  that  I  put  on  this,  to  put  that  piece  together,  would  have 


47 

left  it  out,  but  we  will  have  to  find  out  because  you  have  got  to  get 
a  vote. 

Senator  Kempthorne.  Correct. 

Chairman  DOMENICI.  It  seems  to  me  you  want  a  vote,  don't  you? 

Senator  Kempthorne.  Absolutely. 

Chairman  DOMENICI.  Now  my  last  question — I  was  a  mayor  like 
you,  not  a  governor.  Do  you  think  that  it  is  understood  by  the  com- 
munity supporting  this  no  mandates  unless  you  pay  for  it,  under- 
stand that  there  is  a  lot  of  money  we  send  to  the  cities  and  States 
that  has  nothing  to  do  with  mandates? 

Senator  Kempthorne.  Yes,  I  do. 

Chairman  DOMENICI.  And  you  think  they  might  have  an  inkling 
that  we  might  say  some  of  that  money  is  not  going  to  the  cities  and 
States,  we  are  going  to  pay  for  mandates?  Do  you  think  that  any- 
body is  thinking  about  that? 

Senator  Kempthorne.  Yes,  sir.  In  fact,  I  have  heard  some  of 
them  already  discussing  that  aspect. 

Chairman  DOMENICI.  And  they  are  full  aware  that  might  hap- 
pen, and  they  still  want  this  legislation  because  this  is  very,  very 
important  to  their  responsibility  of  governance,  is  that  right? 

Senator  KEMPTHORNE.  I  think  it  is  safe  to  say  that  that  is  a 
strong  yes,  and  the  next  panel  I  think  will  affirm  that. 

Chairman  DOMENICI.  All  right.  I  thank  you  very  much. 

Senator  Kempthorne.  Mr.  Chairman,  might  I  just  add  that  your 
particular  line  of  questioning  I  found  refi*eshing,  and  it  was  easy. 

Chairman  Roth.  Thank  you  very  much.  Senator  Glenn. 

Senator  COHEN.  Did  he  give  you  the  questions  in  advance? 

Senator  Kempthorne.  No,  sir. 

Senator  Glenn.  Let  me  mention,  I  think  Chairman  Roth  put  his 
finger  on  a  very  key  element  of  this,  of  the  whole  bill.  And  as  we 
have  known  since  we  started  working  on  the  legislation,  that  one 
of  the  critical  points  was  going  to  be  the  CBO  process  of  estimating 
what  these  costs  are,  and  that  they  are  only  estimates. 

They  are  going  to  be  horseback  estimates  at  best,  at  least  some 
of  them.  CBO  will  not  be  able  to  estimate  down  to  the  exact  dollars 
and  cents,  and  they  are  going  to  be  very  important — so  I  think  that 
is  a  key  element  that  we  are  going  to  have  to  watch  after  this  legis- 
lation is  passed,  and  make  sure  that  the  estimates  are  very  good 
ones. 

Chairman  Domenici  also  confirmed  in  his  comments  that  the  big 
difference  this  will  make  is  that  we  will  be  making  those  decisions, 
if  there  is  a  decision  to  waive  S.  I's  funding  requirements  and  say, 
"The  State  and  local  governments  have  got  to  do  it,  period,  that  is 
it,"  it  is  going  to  be  done  on  an  informed  basis. 

Senator  Kempthorne.  Right. 

Senator  Glenn.  And  that  is  considerably  different  than  running 
down  in  the  well  and  saying  "How  are  you  voting  on  this?"  and  vot- 
ing on  something  without  fully  understanding  its  impact  on  State 
and  local  governments.  We  will  be  voting  on  a  more  informed  basis 
than  we  have  before. 

One  topic  has  not  been  brought  up  this  morning,  Dirk,  and  I 
wanted  to  bring  it  up.  I  would  just  mention  it  and  then  ask  your 
thoughts  on  it  also. 
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We  have  a  number  of  exemptions  here,  and  those  have  been 
pointed  out  this  morning.  If  there  is  general  agreement  with  the 
States  on  certain  programs,  that  you  are  not  going  to  fund  them, 
then  those  voluntary  programs  do  not  require  all  of  the  procedures 
of  S.  1  that  we  are  talking  about  here  this  morning.  They  are  vol- 
untary, that  is  it,  we  can  go  ahead  with  them,  so  that  is  an  exemp- 
tion. 

Senator  Kempthorne.  Right. 

Senator  Glenn.  Another  one  is  on  civil  and  constitutional  rights. 
We  have  a  different  impact  on  certain  States  that  have  a  history, 
just  from  the  heritage  of  those  States,  of  a  mixed  record  on  civil 
rights,  and  this  was  brought  up  very  early  in  our  discussions,  a 
year  and  a  half  or  so  ago,  on  this,  about  what  happens  on  civil 
rights.  If  we  don't  fund  it,  then  does  civil  rights  enforcement  not 
have  to  take  place  at  a  State  and  local  level? 

Civil  rights  and  constitutional  rights  are  exempted  from  any  con- 
sideration of  this.  Those  are  things  that  apply  to  every  single 
American,  and  that  is  that. 

Senator  Kempthorne.  That  is  correct. 

Senator  Glenn.  Another  one  is  national  security  considerations, 
where  there  might  be  some  emergency  of  some  kind  where  a  na- 
tional security  consideration  would  have  to  take  precedency,  and 
where  some  requirement  on  State  and  local  governments  would  not 
be  funded:  Land  appropriation,  or  whatever. 

Then  there  is  the  general  category  of  what  would  be  termed 
emergencies  that  would  be  exempted  from  S.  1  also,  as  well  as  ac- 
counting and  audit  procedures,  but  I  wanted  to  point  out  that  those 
are  exemptions  that  take  care  of  some  of  the  problems  that  people 
brought  up  early  in  this  process;  were  very,  very  concerned  that  on 
civil  rights  and  constitutional  rights,  that  we  were  going  to  abridge 
those  somehow,  and  that  was  not  intended. 

I  would  invite  your  comment  on  these  issues.  That  was  my  only 
question. 

Senator  Kempthorne.  All  right.  Well,  Mr.  Chairman  and  Sen- 
ator Glenn,  I  appreciate  that.  You  are  absolutely  correct  on  the  ex- 
emptions that  you  listed,  and  good  long  thought  went  into  that,  in 
coming  up  with  that  particular  list. 

And  I  think  it  does  give  the  assurances  that  Senator  McCain 
asked  that  we  give  to  members  in  the  community  who  may  have 
disabilities  and  the  program  that  is  already  in  place,  and  also  to 
remind  everybody  that  this  legislation  is  not  retroactive.  It  is  from 
the  point  of  adoption  forward. 

Also,  with  regard  to  the  Congressional  Budget  Office,  because 
that  is  very  important,  I  would  make  this  known:  That  we  have 
continually  consulted  with  the  Congressional  Budget  Office, 
through  our  Budget  Committee  staff,  on  each  and  every  change 
which  has  been  made  to  S.  1  from  what  was  S.  993.  So  they  have 
been  informed,  and  they  have  been  able  to  identify  for  us  the  dollar 
amount  that  they  feel  would  be  necessary  for  the  resources  to  carry 
out  these  new  responsibilities. 

Additionally,  when  we  think  about  how  Congress  utilizes  the  ex- 
cellent services  of  the  Congressional  Budget  Office,  because  many 
of  their  estimates  are  what  we  use  in  casting  our  votes,  many 
times  they  are  having  to  come  up  with  their  estimates  based  on 
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macroeconomic  changes,  on  changes  in  interest  rates,  changes  in 
demographics,  and  yet  they  have  an  excellent  track  record. 

And  since  1981  they  have  been  studying  impacts  to  State  and 
local  governments,  so  there  is  a  database  that  is  in  existence  today, 
but  of  course  with  this  legislation  it  will  become  much  more  ad- 
vanced. 

Senator  Glenn.  Gk)od.  I  have  no  further  questions. 

Chairman  ROTH.  Senator  Exon. 

Senator  ExoN.  Mr.  Chairman,  thank  you  very  much. 

Senator  let's  get  something  unalterably  clear.  You  just  touched 
on  it  in  answering  Senator  Glenn's  question.  S.  1  has  nothing 
whatsoever  to  do  with  any  mandates  now  in  place.  S.  1  simply  di- 
rects that  before  any  additional  mandates  of  1  cent  to  $1  billion 
would  be  acceptable,  we  would  have  to  go  through  the  steps  that 
you  have  outlined  to  get  the  cost  and  have  it  understood  and  pro- 
vide the  money  for  any  additional  mandates,  and  it  does  not  ad- 
dress the  mandates  already  in  place.  That  is  correct? 

Senator  Kempthorne.  That  is  correct.  Those  mandates  on  the 
books  today  and  their  standards,  as  long  as  they  do  not  change, 
they  would  not  be  affected  by  this. 

Senator  ExoN.  Now  I  understand  it,  and  just  for  the  record,  since 
you  have  done  a  lot  of  research  on  this,  I  believe  that  at  least  a 
conservative  estimate  on  just  how  fast  these  mandates  have  grown 
shows  that  it  was  about  $228  million  in  total  in  1986.  It  mush- 
roomed to,  I  believe,  $2.8  billion  or  something  of  that  range  by 
1991.  Are  those  approximately  accurate  figures? 

Senator  Kempthorne.  I  believe  they  are,  sir. 

Senator  ExoN.  It  seems  to  me,  then,  that  for  practical  purposes, 
and  with  the  problems  that  we  have  now  established  with  the  CBO 
having  great  difficulty  in  estimating  what  these  costs  will  be,  that 
the  most  meritorious  of  all  effects  of  S.  1  will  be  that  we  will  prob- 
ably stop  and  not  be  able  to  pass  any  additional  mandates,  or  very 
few  indeed.  That  is  the  likely  effect  of  S.  1,  is  that  not  correct? 

Senator  KEMPTHORNE.  I  am  sorry.  Senator.  Would  you  re- 
state  

Senator  ExoN.  We  have  established  the  fact,  fi-om  the  letter  that 
Senator  Levin  received  and  copied  for  several  Members  of  both  of 
the  Committees,  the  fact  that  it  is  very  difficult  for  the  CBO  to 
make  accurate  reflections  of  the  cost,  for  a  whole  variety  of  reasons. 

Therefore,  I  suggest  because  the  mayors  and  the  governors  and 
the  city  councils  and  the  State  legislatures  have  brought  to  our  at- 
tention the  fact  that  this  mushrooming,  from  what  I  have  referred 
to,  the  figure  of  $228  million  in  1986  up  to  $2.8  biUion  by  the  year 
1991,  and  has  undoubtedly  gone  up  considerably  in  billions  of  dol- 
lars since  then,  I  think  the  most  practical  effect  of  S.  1  that  I  am 
relying  primarily  on,  is  that  when  we  pass  S.  1,  which  we  will,  in 
practical  effect  that  is  going  to  make  it  extremely  difficult  to  pass 
on  any  additional  burdens  of  mandates  to  local  governments. 

Senator  Kempthorne.  Yes,  sir.  That  is  a  good  statement. 

Senator  ExoN.  And  I  think  that  is  the  beauty  of  S.  1. 

Now  let  me  ask  you  about  some  of  the  suggestions  that  have 
been  made  by  some  of  the  Senators  in  their  opening  statements 
this  morning  with  regard  to  amending  S.  1  to  go  into  the  matter 
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of  the  evils  that  exist  at  the  present  time  with  regard  to  mandates. 
I  guess  I  have  some  concerns  about  that. 

While  I  recognize  that  things  have  been  done  that  are  very  un- 
fair, I  also  say  that  I  would  hope — and  what  is  your  intention  as 
the  main  sponsor  of  this?  Will  you  be  opposing  any  substantial 
amendments  or  changes  in  S.  1  as  introduced  by  yourself  and  a 
group  of  us  as  cosponsors?  Or  are  you  looking  forward  to  probably 
supporting  some  amendments  that  have  been  suggested  here  this 
morning  in  these  discussions?  Do  you  believe  it  is  best  to  pass  S. 
1  as  it  is  now,  and  address  the  present  evils  in  some  other  form 
of  legislation? 

Senator  Kempthorne.  Mr.  Chairman,  yes,  I  would,  with  all  due 
respect.  I  think  that  S.  1  is  a  combination  of  many,  many  Senators, 
many  of  our  partners  in  the  State  and  local  governments,  working 
together,  and  the  private  sector,  and  it  is  a  major  step  forward. 

Points  that  have  been  raised,  I  am  sensitive  to  those,  but  I  really 
believe  we  can  demonstrate  many  times  that  they  are  covered  ade- 
quately in  S.  1.  And  so  it  would  be  my  hope,  and  I  think  the  hope 
of  many  of  the  cosponsors,  that  this  bill  in  its  form  is  what  would 
pass. 

Senator  EXON.  Well,  that  is  my  point,  and  I  think  that  is  a  very 
wise  point.  I  simply  say  that  if  we  get  bogged  down  in  trying  to 
strengthen  S.  1  to  correct  some  of  the  evils  that  have  to  be  ad- 
dressed, I  suggest  that  they  should  not  be  addressed  in  S.  1. 

If  we  get  bogged  down  with  a  whole  bunch  of  amendments  on  S. 
1,  it  may  delay  it,  and  I  believe  that  the  first  action  of  the  Congress 
should  be  to  strike  and  say  at  least  as  of  now  we  are  not  going  to 
go  further  ahead.  We  recognize  the  ill-advised  problems  in  the  past 
that  we  will  try  to  address,  but  I  think  it  would  be  best  not  to  clut- 
ter up  S.  1  with  any  complications  that  might  delay  it. 

Senator  Kempthorne.  Well,  I  appreciate  very  much  your  state- 
ment on  that  fact,  and  the  leadership  that  I  know  you  will  provide, 
helping  us  to  accomplish  that. 

Senator  ExoN.  Thank  you.  Senator  Kempthorne. 

Thank  you,  Mr.  Chairman. 

Chairman  ROTH.  Thank  you.  Senator  Exon.  Senator  Cohen. 

Senator  COHEN.  Just  one  question,  Mr.  Chairman,  on  process.  As 
we  all  know,  the  rules  of  the  Senate  are  quite  different  from  those 
in  the  House.  House  rules  require  that  amendments  be  published 
in  advance  in  the  Congressional  Record.  No  such  requirement  ex- 
ists for  the  Senate. 

As  a  practical  matter,  what  happens  when  a  Senator  gets  up  on 
the  floor  and  introduces  an  amendment?  Who  makes  the  deter- 
mination as  to  whether  the  impact  of  that  amendment  could  be 
classified  as  a  mandate? 

Senator  Kempthorne.  Senator,  in  that  case,  again,  I  believe  that 
we  would  seek  from  CBO  their  view  as  to  whether  or  not  that  has 
an  impact. 

Senator  COHEN.  Let's  say  an  amendment  is  introduced  this  after- 
noon. We  have  to  then  place  a  call  to  CBO  sa5ring,  is  this  a  man- 
date? 

Senator  KEMPTHORNE.  Senator,  again,  to  the  extent  that  we 
could,  I  mean,  it  would  be  helpful.  But,  also,  knowing  the  rules  of 
the  Senate,  I  mean,  that  amendment  may  be  offered.  And  if  you 


51 

can  convince  a  majority  that  it  has  no  impact,  that  would  be  the 
case. 

Senator  COHEN.  Now,  under  the  bill  that  we  passed  last  year,  the 
Senate  Parliamentarian  was  given  the  authority  to  make  the  deter- 
mination as  to  whether  or  not  it  was  in  violation  of  the  act  itself. 
Under  this  particular  draft,  it  is  the  Budget  Committee,  as  I  under- 
stand it. 

Senator  Kempthorne.  Mr.  Chairman  and  Senator  Cohen,  really 
I  need  to  defer  on  that,  because  I  think  that  is  something  that  is 
in  discussion  between  the  two  Committees. 

Senator  Cohen.  So  that  has  not  been  resolved  yet? 

Senator  Kempthorne.  Well,  again,  I  have  to  defer,  because  I  am 
not 

Senator  COHEN.  I  am  just  raising  the  practical  question  of  what 
happens  when  an  amendment  is  offered?  Who  makes  the  deter- 
mination? Does  it  go  back  to  the  Parliamentarian,  perhaps,  or  does 
it  go  to  CBO,  and  then  back  to  the  Budget  Committee?  The  Budget 
Committee  then  has  to  make  an  analysis.  I  assume  the  Budget 
Committee  has  to  take  a  vote.  I  assume  it  is  by  a  majority  vote. 
It  goes  to  the  floor  and  then  is  open  to  challenge,  I  would  assxmie, 
by  Members  of  the  Senate.  So  I  believe  we  need  to  think  through 
how  this  is  going  to  be  practically  applied. 

Senator  Kempthorne.  Right,  and  I  appreciate  that. 

Senator  Cohen.  OK.  But  that  has  not  been  resolved,  as  far  as 
you  know? 

Chairman  ROTH.  No.  That  is  still  under  discussion. 

Senator  CoHEN.  I  am  glad  I  could  ask  you  one  question  you  could 
not  answer. 

Senator  Kempthorne.  Thank  you.  [Laughter.] 

Senator  Cohen.  That  is  all  I  have,  Mr.  Chairman. 

Chairman  ROTH.  Thank  you.  Senator  Cohen.  Senator  Levin. 

Senator  Levin.  When  will  this  be  proposed  to  be  resolved?  I 
mean,  is  this  going  to  be — it  is  an  important  issue.  Most  of  the 
amendments  that  come  to  the  floor  come  without  much  notice,  un- 
happily, around  here.  How  are  we  going  to  function  in  that  situa- 
tion? Is  the  Parliamentarian  going  to  determine  if  there  is  a  man- 
date? And  if  so,  whether  the  mandate  is  above  the  $50  million 
threshold,  or  what? 

Chairman  ROTH.  The  dollar  amount  would  go  to  the  Chairman 
of  the  Budget  Committee  with  the  advice  of  the  Parliamentarian. 

Senator  Levin.  On  every  amendment,  the  Chairman  of  the  Budg- 
et Committee  will  personally  rule  as  to  whether  or  not  there  is  a 
mandate? 

Chairman  ROTH.  Only  where  there  is  a  controversy. 

Senator  Levin.  Well,  how  does  the  controversy  get  raised,  and 
how  is  it  resolved? 

Chairman  RoTH.  The  Budget  Committee  would  take  the  CBO  es- 
timate. That  would  be 

Senator  Levin.  The  question,  though,  is  whether  or  not  this  is 
even  a  mandate  to  begin  with.  How  do  you  have  time  when  an 
amendment  is  offered  to  get  a  CBO  estimate? 

Chairman  ROTH.  The  intent 
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Senator  Levin.  Is  the  bill  held  up  until  the  CBO  makes  an  esti- 
mate as  to  the  cost  of  a  mandate,  which  can  take  months?  Assum- 
ing it  is  a  mandate. 

Chairman  ROTH.  The  question  of  whether  or  not  it  is  a  mandate 
would  be  taken  up  with  the  Chairman  of  Governmental  Affairs. 

Senator  Levin.  And  that  is  a  unilateral  decision  by  one  person 
as  to  whether  it  is  a  mandate? 

Chairman  Roth.  That  is  correct. 

Senator  Levin.  Well,  I  think  that  is  an  awful  lot  of  power  in  the 
hands  of  one  person.  I  do  not  know  of  anything  quite  like  that  in 
Senate  procedure,  and  I  think  that  is  going  to  require  some  atten- 
tion. But  let  me 

Chairman  ROTH.  That  is  still  under  discussion,  Senator. 

Senator  Levin.  It  is  one  of  the  reason  why  it  is  worth  taking  a 
few  days  here,  it  seems  to  me,  after  we  have  the  language,  to  take 
a  look  at  some  of  the  details.  I  say  that  as  someone  who  hopes  to 
vote  for  this  bill,  by  the  way,  and  not  someone  who  opposes  the  di- 
rection in  which  it  is  leading.  But  I  do  have  some  practical  prob- 
lems that  I  would  like  to  address. 

First  of  all,  if  this  bill  had  been  law  at  the  time  that  the  Ameri- 
cans with  Disabilities  Act  had  been  considered,  would  it  have  ap- 
plied to  that  act? 

Senator  Kempthorne.  No,  it  would  not  have  because  of  the  ex- 
emption we  provide. 

Senator  Levin.  So  that  even  if  this  had  been  law  at  the  time,  it 
would  not  have  applied. 

Senator  KEMPTHORNE.  That  is  correct. 

Senator  Levin.  Because  many  of  the  complaints  that  we  are  get- 
ting from  local  government  relate  to  the  Americans  with  Disabil- 
ities Act,  and  this  is  not  a  cure,  even  if  it  had  been  in  place  at  the 
time,  because  of  its  exemption. 

Second,  let's  assume  we  adopt  or  are  considering  an  increase  in 
the  minimum  wage.  Now,  will  this  law  then  say  that  unless  we  pay 
that  increase  for  State  and  local  government,  assuming  it  is  over 
the  threshold,  that  a  point  of  order  would  lie? 

Senator  Kempthorne.  Senator,  let  me,  if  I  may,  get  back  to  the 
Committee  on  that  particular  question. 

Senator  Levin.  What  about  the  family  and  medical  leave  bill?  It 
applies  to  all  employers. 

Senator  Kempthorne.  Right. 

Senator  Levin.  Is  it  intended  that  that  kind  of  legislation  not 
apply  to  local  government  like  every  other  private  employer,  that 
they  would  not,  assuming  it  is  over  the  $50  million  threshold,  have 
to  provide  that  leave  in  the  absence  of  our  providing  the  funding 
for  it? 

Senator  KEMPTHORNE.  That  would  be  my  understanding. 

Senator  Levin.  And  what  is  the  rationale  for  telling  the  private 
employer  right  next  door  to  the  city  hall  that  he  has  got  to  pay  for 
the  cost  of  family  and  medical  leave  but  that  the  government,  that 
we  in  a  bill  that  is  on  the  floor  right  now,  says  should  be  living 
by  the  same  rules  as  the  private  sector — that  is  the  bill  on  the 
floor. 

Senator  Kempthorne.  Right. 
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Senator  Levin.  That  the  government  is  not,  the  city  government 
or  State  government  would  not  be  bound  to  provide  that  family  and 
medical  leave  the  way  a  private  employer  would? 

Senator  Kempthorne.  Senator,  we  would  go  through,  again,  this 
particular  analysis  dealing  with  the  impact  on  the  private  sector. 
If  it  is  an  unfair  impact  on  the  private  sector — and  I  will  not  get 
into  the  fact  that  I  do  not  think  we  should  have  had  that  particular 
bill  itself. 

Senator  Levin.  No,  but  I  am  saying  assuming  we  do  decide  that 
it  is  fair  to  apply  family  and  medical  leave  to  the  private  sector, 
it  is  the  intention  of  this  bill  that  it  not  apply  to  State  and  local 
government  unless  there  is  that  waiver  of  the  point  of  order? 

Senator  Kempthorne.  That  is  correct.  It  would  cycle  back  to  the 
waiver. 

Senator  Levin.  And  on  the  waiver  itself,  would  you  consider  that 
if  that  issue  came  up  on  the  floor  and  we  had  the  family  and  medi- 
cal leave  bill  and  there  is  a  point  of  order  that  lies  against  it  be- 
cause there  is  no  assurance  of  funding  for  the  government  cost, 
would  you  consider  that  if  the  point  of  order  were  made — you  do 
not  know  that  it  will  be  made. 

Senator  Kempthorne.  Right. 

Senator  Levin.  If  it  is  not  made,  the  mandate  applies  to  local 
government;  correct? 

Senator  Kempthorne.  That  is  correct. 

Senator  Levin.  But  assuming  someone  makes  the  point  of  order, 
that  if  a  majority  of  us  then  decide  that  it  should  apply  to  State 
and  local  government  on  an  up-down  vote,  would  you  consider  that 
that  would  be  a  fair  and  honest  resolution  of  that  issue? 

Senator  KEMPTHORNE.  That  would  be  in  line  with  the  process  of 
the  bill,  yes. 

Senator  Levtn.  But  whether  you  agree  with  the  outcome,  if  a  ma- 
jority  

Senator  Kempthorne.  That  is  right.  That  would  be  the  process. 

Senator  Levin.  Yes,  if  a  majority  of  us  then  felt  that  that  man- 
date should  apply  to  State  and  local  government,  assuming  a  point 
of  order  would  lie,  then  the  mandate  would  apply? 

Senator  Kempthorne.  That  is  correct. 

Senator  Levin.  I  think  this  is  very  important  that  we  understand 
that  the  purpose  of  this  bill  is  to  reduce  the  number  of  mandates. 
That  is  the  thrust  of  this  bill.  And  to  force  us  to  consider  certain 
mandates — there  are  exemptions  for  other  kinds  of  mandates,  but 
certain  mandates  we  are  forced  to  consider  under  this  bill,  if  a 
point  of  order  is  raised,  and  it  is  always  looming. 

Senator  Kempthorne.  Right. 

Senator  Levin.  But  it  is  not  intended  to  preclude  us  by  majority 
vote  by  imposing  mandates  on  State  and  local  governments.  Is  that 
correct? 

Senator  Kempthorne.  That  is  correct.  Again,  we  do  not  abdicate 
our  decision-making  ability  with  this  bill.  I  believe  we  will  have 
more  information  so  that  we  will  make  a  more  informed  decision, 
but  there  is  that  waiver  provision. 

Senator  Levin.  And  I  agree  with  this  thrust.  I  think  we  should 
be  very  conscious  of  what  we  are  doing  to  people.  By  the  way,  not 
just  governments  but  private  sector  too.  So  that  we  are  not  raising 
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expectations  above  where  they  will  properly  be,  if  this  bill  passes, 
it  is  intended  not  to  preclude  us  by  majority  vote  to  apply  a  man- 
date to  State  and  local  government  if  a  point  of  order  is  raised  and 
if  we  so  decide  by  majority  vote? 

Senator  Kempthorne.  Yes.  And,  again,  I  believe  that  you  would 
find  that  the  officials  in  local  and  State  government  have  the  full 
realization  of  what  the  process  is  and  how  the  legislation  is  spelled 
out. 

Senator  Levin.  I  think  that  is  important.  Now,  the  difficulty — am 
I  out  of  time?  I  do  not  want  to  go  over.  Was  that  buzzer  for  me? 

I  will  just  wind  up  by  saying  that  there  is  a  significant  difficulty 
that  the  CBO  has  pointed  out  in  their  letter  to  me.  In  at  least  two 
cases,  they  say  that  they  probably  cannot  make  the  estimate.  For 
instance,  the  cost  of  something  may  be  dependent  upon  regulations. 
The  regulations  will  not  have  been  issued,  and  whether  or  not  it 
is  above  a  $50  million  impact  or  below  could  depend  on  what  the 
regulatory  agencies  determine  after  a  rulemaking  process. 

In  one  of  the  cases  given  to  them,  they  say  they  cannot  make  this 
assessment,  and  I  think  we  have  to  be  prepared  to  deal  with  that 
issue,  and  maybe  we  should  deal  with  it  right  in  this  legislation. 
What  happens  where  we  cannot  get  an  estimate  from  CBO?  Be- 
cause like  on  the  radon  bill  they  say  it  is  impossible  for  them  to 
do  it.  There  are  87,000  communities  out  there,  and  they  cannot  de- 
termine what  the  cost  of  implementing  radon  would  be.  And  in  the 
family  and  medical  leave  bill,  they  say  they  cannot  make  that  de- 
termination. 

So  I  think  that  we  should  spend  some  time  on  what  happens 
when  you  cannot  get,  even  in  a  bill  where  there  is  time,  a  CBO  es- 
timate. 

Senator  Kempthorne.  Again,  though.  Senator  Levin,  the  process 
provides  that  if,  in  fact,  CBO  comes  back  and  simply  states  we  can- 
not do  an  analysis,  then,  again,  you  can  go  to  the  floor.  You  can 
seek  a  waiver  of  that  provision  based  on  that  rationale.  So  the 
process  provides  for  that. 

Senator  Levin.  Thank  you. 

Chairman  Roth.  Senator  Dorgan. 

Senator  Glenn.  Would  you  yield  just  one  second?  We  are  on  a 
vote,  and  I  am  going  to  have  to  go,  and  congressional  coverage  leg- 
islation is  coming  up  next  on  the  floor,  and  I  have  to  floor  manage 
the  bill.  So  I  will  get  back,  if  I  can,  later  this  afternoon,  but  I  want- 
ed to  apologize  in  advance  for  not  being  present  through  the  whole 
hearing. 

Chairman  RoTH.  Thank  you.  Senator  Glenn. 

Senator  DORGAN.  Mr.  Chairman,  as  Senator  Glenn  just  indi- 
cated, we  have  just  started  a  vote,  so  I  will  ask  Mr.  Kempthorne 
just  one  question.  And  I  know  that  we  want  to  get  to  the  other  wit- 
nesses as  well. 

Do  not  misinterpret  the  remarks  I  indicated  in  my  opening  state- 
ment. I  intend  to  vote  for  this  legislation  and  am  supportive  of  its 
direction.  There  are  a  couple  of  amendments  that  I  probably  will 
offer  to  this  bill.  Let  me  just  ask  a  question  about  the  change  in 
the  bill. 

This  bill  would  create,  as  it  is  now  drafted,  a  new  commission  to 
study  certain  aspects  of  this.  Previously,  the  Advisory  Commission 


55 

on  Intergovernmental  Relations  was  designated  to  be  the  commis- 
sion that  would  be  used.  That  apparently  has  been  eliminated  from 
the  bill,  and  I  would  probably  intend  to  offer  an  amendment  to  re- 
store it. 

It  seems  to  me  like  we  do  not  need  to  create  another  commission. 
We  already  have  a  commission  that  is  almost  perfectly  suited  to  do 
this  job. 

I  would  just  observe  to  you  that  I  would  likely  want  to  offer  an 
amendment  to  restore  ACIR  in  that  role  rather  than  create  a  new 
commission. 

Senator  Kempthorne.  OK,  and  I  appreciate  the  point  you  are 
making.  I  would  be  happy  to  meet  with  you  on  that  topic. 

Senator  DORGAN.  And  I  am  going  to  make  one  more  suggestion 
that  I  suppose  will  get  some  people  scurrying  in  some  of  the  agen- 
cies. I  am  also  likely  to  offer  an  amendment  calling  for  a  2-year 
suspension  on  enforcement  in  metric  conversion.  In  all  of  these 
Federal  agencies,  we  now  have  metric  conversion  enforcement  prac- 
tices moving  along,  and  I  think  we  ought  to  suspend  it  for  2  years, 
do  a  study  on  what  the  metric  conversion  costs  are,  who  pays  them, 
what  are  the  consequences  of  them,  and  have  that  study  reported 
back  to  Congress  before  we  decide  what  to  do  on  more  enforce- 
ments on  metric  conversion.  I  likely  will  offer  that  as  an  amend- 
ment to  this  legislation  as  well. 

Some  will  say  that  is  very  backward  thinking.  In  my  judgment, 
the  Metric  Conversion  Act  and  the  way  it  is  playing  out  with  this 
policing  and  enforcement  capability  bothers  me  a  great  deal.  At  any 
rate,  I  simply  observe  that  I  will  probably  offer  an  amendment  of 
that  type  as  well  as  we  go  along. 

Mr.  Chairman,  Senator  Kempthorne  has  done  a  great  service 
with  this  legislation,  and  I  have  been  pleased  to  work  with  him  on 
the  private  sector  portion  and  other  portions,  and  I  appreciate  very 
much  his  testimony  today,  which  I  think  has  been  very  well  con- 
structed and  very  informative  to  this  Committee. 

I  think  Senator  Levin,  however,  raises  important  points.  We 
must  think  through  all  of  these  questions  and  what  are  the  impli- 
cations of  various  policies  and  how  they  play  out.  If  you  are  left 
with  a  circumstance  where  at  the  same  time  when  the  government 
is  saying  we  must  be  treated  like  everyone  else,  we  must  impose 
upon  ourselves  the  same  obligations  as  everyone  else,  and  then  we 
have  a  circumstance  where  we  say,  well,  except  that  we  will  impose 
a  mandate  and  it  will  affect  the  private  sector  but  the  public  sector 
is  exempted  because  someone  made  a  point  of  order,  we  put  our- 
selves right  back  in  the  same  old  position.  And  so  we  need  to  think 
through  those  questions  very  carefully,  and  I  appreciate  Senator 
Levin's  raising  that.  Mr.  Chairman,  thank  you  very  much. 

Chairman  ROTH.  Thank  you.  Senator  Dorgan. 

Senator  KEMPTHORNE.  Mr.  Chairman,  may  I  just  respond  to  Sen- 
ator Dorgan? 

Chairman  RoTH.  Yes. 

Senator  Kempthorne.  I  appreciate  very  much  his  comments. 
But,  again — and  we  can  discuss  it  further  later.  But  we  have  the 
process,  much  of  it  is  the  work  that  you  have  helped  include,  so 
that  we  would  identify  up  front  in  the  Committee  report,  if,  in  fact. 
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we  think  we  are  creating  an  unfair  advantage  of  the  pubhc  sector 
over  the  private,  so  that,  again,  we  know  that  up  front. 

Senator  Dorgan.  And  I  respect  that  point.  I  would  only  say  that, 
for  example,  the  question  Senator  Levin  asked  about  the  minimum 
wage,  we  need  to  understand  the  answers  to  all  of  those  things,  be- 
cause ultimately  they  are  going  to  be  answered  one  way  or  another 
down  the  line,  and  we  might  just  as  well  understand  them 

Senator  Kempthorne.  Right.  And  I  think  if  you  had  somebody 
else  sitting  in  my  spot,  he  would  probably  answer  your  question  on 
the  issue  that  you  raise.  But  that  is  just  one  that  I  have — I  know 
we  have  discussed  it. 

Chairman  ROTH.  Well,  thank  you  very  much.  Senator  Kemp- 
thorne. I  think  it  is  perfectly  obvious  this  legislation  would  not  be 
before  us  if  it  were  not  for  your  strong  leadership  and  interest  in 
this  matter,  and  we  congratulate  you  for  the  Kempthorne  bill. 

Senator  Kempthorne.  Mr.  Chairman,  thank  you  very  much  for 
your  leadership.  And  may  I  just  point  out  what  I  think  is  also  im- 
portant: For  the  first  time,  this  states  that  local  and  State  officials 
must  be  consulted.  It  brings  them  in  in  this  partnership,  and  along 
those  lines  of  what  was  raised  earlier  about  do  they  realize  there 
may  be  implications  of  other  funds  they  currently  received,  they 
want  to  be  consulted.  They  realize  that  all  of  us  are  going  to  prob- 
ably do  some  things  with  less,  but  as  long  as  they  are  at  the  table 
to  help  define  that. 

Chairman  RoTH.  Thank  you,  Mr.  Kempthorne.  We  invite  you  to 
stay  for  the  remainder  of  the  hearing. 

Senator  Kempthorne.  Good.  I  will  go  vote  and  be  right  back. 

Chairman  RoTH.  At  this  stage,  we  are  happy  to  invite  Sally 
Katzen  to  come  forward. 

Ms.  Katzen,  it  is  a  pleasure  to  have  you  here  today.  We  apologize 
for  the  long  delay,  but  this  is  an  important  matter,  and  there  are 
many  views  to  be  solicited. 

As  I  mentioned  earlier,  we  would  hope  that  the  witnesses  would 
keep  their  testimony  to  5  minutes,  and  we  would  include  the  full 
statement  as  if  read.  But  please  proceed  as  you  see  appropriate. 

TESTIMONY  OF  SALLY  KATZEN,  ADMINISTRATOR,  OFFICE  OF 
INFORMATION  AND  REGULATORY  AFFAIRS,  OFFICE  OF  MAN- 
AGEMENT AND  BUDGET 

Ms.  Katzen.  Thank  you  very  much,  Mr.  Chairman.  I  greatly  ap- 
preciate the  opportunity  to  testify  today  on  an  issue  of  great  impor- 
tance to  all  of  you,  to  the  Administration,  and  to  State,  local,  and 
tribal  governments. 

You  apologized  for  the  delay,  but  I  found  it  very  informative,  and 
I  was  delighted  to  be  able  to  sit  through  the  discussion  that  took 
place. 

I  have  prepared  a  written  statement.  There  are  a  number  of  peo- 
ple who  are  also  here  to  speak,  and  so  I  would  like  to  simply  em- 
phasize our  support  for  your  efforts  and  our  determination  to  help 
solve  this  difficult  problem  of  unfunded  mandates. 

As  a  former  governor.  President  Clinton  understands  and  is  sym- 
pathetic to  the  concerns  of  State,  local,  and  tribal  governments.  He 
knows  that  we  cannot  continue  to  add  to  the  burdens  placed  on 
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them  by  Federal  requirements  for  which  Federal  funding  is  not 
forthcoming. 

At  the  same  time,  however,  there  are  matters  of  national  policy 
at  stake,  and  we  cannot  impair  the  Federal  Government's  ability 
to  carry  out  its  legitimate  functions.  The  challenge,  therefore,  is  to 
improve  the  process  of  dealing  with  unfunded  mandates  without  in- 
troducing any  unintended  consequences.  I  am  gratified  that  much 
of  the  discussion  this  morning  emphasized  the  process  points  and 
the  accountability  that  would  flow  from  S.  1. 

Last  year,  we  worked  very  hard  with  the  President's  active  en- 
couragement to  help  with  the  development  of  S.  993.  It  has  been 
mentioned  many  times  this  morning  that  S.  993  was  a  bipartisan 
effort,  led  by  Senators  Kempthorne  and  Glenn.  It  was  carefully 
crafted  to  be  both  productive  and  workable,  and  we,  too,  were  dis- 
appointed that  it  was  not  enacted  in  the  final  days  of  the  last  Con- 
gress. 

S.  993  has  served  as  the  basis  for  S.  1,  and  S.  1  has  continued 
to  be  a  bipartisan  effort.  We  appreciate  that  we  have  been  able  to 
discuss  various  drafts  of  S.  1  with  Senators  Kempthorne,  Glenn 
and  other  Senators,  as  well  as  their  staffs.  We  obviously  support 
those  provisions  of  S.  1  that  are  based  on  S.  993.  Some  of  the  provi- 
sions that  have  been  added  to  S.  1  are  also  very  clear  and  helpful. 
But  a  few  issues  do  remain,  some  of  which  were  touched  on  this 
morning,  which  are  more  a  matter  of  drafting  than  of  principle.  As 
you  know,  language  has  been  added  over  the  past  week,  and  we 
have  not  had  an  opportunity  to  think  through  some  of  the  provi- 
sions to  give  us  the  degree  of  confidence  that  we  all  should  have 
that  the  bill  is  workable  and  will  not  have  unintended,  adverse  con- 
sequences. 

What  we  are  doing  will  bind  us,  as  it  should,  for  the  foreseeable 
future.  We  should  thus  make  sure  that  it  really  achieves  our 
shared  objectives. 

A  great  deal  of  progress  has  been  made,  and  the  bipartisan  ef- 
forts last  term,  as  well  as  through  the  holiday  season,  have  been 
productive.  We  are  optimistic  we  can  work  together  to  achieve  an 
appropriate  solution. 

I  need  to  emphasize  that  we  cannot  abandon  or  unwittingly  im- 
pair our  ability  to  govern.  But  so,  too,  we  cannot  continue  as  we 
have  in  the  past. 

The  complaints  that  have  been  raised  concerning  unfunded  man- 
dates are  real.  The  President  has  heard  them,  and  he  wants  to  re- 
spond to  them.  He  has  supported  unfunded  mandates  legislation 
and  made  it  clear  that  we  are  to  continue  to  work  with  all  of  you 
on  an  expedited  basis. 

This  hearing  has  helped  with  understanding  the  underljdng 
structure  and  intent  of  the  new  provisions  of  S.  1,  and  it  gives  ev- 
eryone an  opportunity  to  think  about  and  help  resolve  whatever 
concerns  may  be  raised. 

I  appreciate  your  listening  to  me  this  morning,  and  I  look  for- 
ward to  working  with  you  on  this  issue. 

[The  prepared  statement  of  Ms.  Katzen  follows:] 
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PREPARED  STATEMENT  OF  MS.  KATZEN 

Good  morning,  Messrs.  Chairmen  and  Members  of  the  Committee.  I  appreciate 
the  opportunity  to  testify  today  on  unfunded  Federal  mandates.  This  is  a  very  im- 
portant issue  for  the  Administration. 

State,  local,  and  tribal  governments  have  expressed  deep-felt  concerns  about  the 
difficulty  of  complying  with  Federal  unfunded  mandates.  As  Governor  of  Arkansas, 
President  Clinton  was  fully  aware  of  these  concerns.  As  he  said  on  June  13,  1994: 

As  a  former  governor  who  faced  the  burdens  of  Federal  mandates  for  12 
long  years,  I  know  how  questions  over  funding  concern  everything  else  you 
(mayors)  do — from  putting  more  police  on  tne  street  to  provioing  clean 
water  for  people  in  your  cities. ^ 

We  have  been  moving,  with  the  President's  active  encouragement,  to  help  solve 
this  difficult  problem  of  unfunded  mandates.  Last  year,  we  worked  to  enact  S.  993, 
a  bill  supported  by  Senators  Kempthome  and  Glenn.  President  Clinton  noted  his 
support  for  this  effort  to  the  U.S.  Conference  of  Mayors: 

[0]ur  people  have  been  working  with  Members  of  Congress  who  are  fo- 
cused on  this  mandates  issue.  I  can  report  to  you  that  we're  getting  closer 
to  a  workable  bill.  And  although  there  are  still  a  few  issues  that  remain 
to  be  resolved,  I  think  we  can  see  legislation  acceptable  to  the  Nation's 
mayors  soon. 2 

Two  days  later,  on  June  15,  1994,  then-OMB  Director  Leon  Panetta  wrote  to  the 
Governmental  Affairs  Committee: 

With  the  Committee  mark-up  tomorrow  of  (S.  993),  I  wanted  to  express 
the  Administration's  support  for  your  efforts  to  fashion  a  bi-partisan  com- 
promise on  this  issue.  .  .  .  The  compromise  that  has  been  crafted  will  im- 
prove the  process  that  deals  with  the  issue  of  unfunded  mandates  without 
increasing  the  gridlock  that  the  President  was  elected  to  eliminate. ^ 

As  then-Director's  statement  suggests,  the  unfunded  mandates  problem  presents 
a  basic  dilemma:  On  the  one  hand,  we  need  to  reduce  the  burgeoning  burdens 
placed  on  State  and  local  governments  by  Federal  requirements  for  which  Federal 
funding  is  not  forthcoming.  At  the  same  time,  however,  we  do  not  want  to  impair 
the  Federal  Government's  ability  to  carry  out  its  legitimate  functions.  There  are 
matters  of  national  policy  at  stake.  To  reduce  the  burden  without  introducing  any 
unintended  consequences  requires  us  to  exercise  considerable  care. 

As  then-Director  Panetta  also  indicated,  S.  993  was  a  bipartisan  effort.  0MB  and 
White  House  staff  worked  extensively  with  the  staff  of  other  Members  of  Congress, 
both  Republican  and  Democrat,  to  fashion  the  bill  that  went  to  mark-up.  While  dis- 
cussions were  cooperative  and  good-natured,  there  was  disagreement,  and  there  was 
give-and-take.  But,  through  it  all,  there  was  good  will,  and  the  final  version  was 
something  that  both  Senators  Kempthome  and  Glenn  as  well  as  the  Administration 
could  and  did  wholeheartedly  endorse. 

Such  collegial,  bipartisan  effort  is  important.  Without  such  efforts,  it  is  harder  to 
make  the  difficult,  but  necessary  compromises  that  will  assure  that  the  resulting 
legislation  serves  the  needs  of  State,  local,  and  tribal  governments,  but  does  not,  as 
then-Director  Panetta  wrote,  "increas(e]  the  gridlock  that  the  President  was  elected 
to  eliminate."  It  must  be  productive  and  workable. 

Given  the  work  that  has  already  gone  into  S.  993,  we  think  it  can  serve  as  a  vehi- 
cle for  prompt  passage  and  signing  of  unfunded  mandate  legislation.  Having  this  be 
the  first  bill  introduced  demonstrates  its  importance  to  State,  local,  and  tribal  gov- 
ernments, and  to  the  public.  Since  S.  993  served  as  the  basis  for  S.  1,  it  also  dem- 
onstrates that  this  new  Congress  is  willing  to  continue  with  and  build  upon  the  co- 
operative, bipartisan  efforts  that  all  of  us  here  engaged  in  on  this  issue  last  term. 

We  appreciate  that  we  have  been  able  to  discuss  veirious  drafts  of  S.  1  with  Sen- 
ators Kempthome  and  Glenn,  as  well  as  their  staffs  and  the  staffs  of  a  number  of 
other  Senators.  We  actively  support  those  provisions  that  are  based  upon  the  care- 
fully drafted  language  of  S.  993,  as  it  was  placed  into  mark-up  last  year.  We  have 
also  had  the  opportunity  to  review  at  least  some  of  the  other  provisions  that  have 
been  added  to  S.  1  and  we  can  work  with  them. 

We  understand  that  other  provisions  were  being  drafted  as  I  drafted  this  testi- 
mony. Obviously,  we  have  lacked  the  time  to  read  these  provisions  and,  more  impor- 


1  Remarks  by  the  President  in  Satellite  Feed  to  Conference  of  Mayors,  June  13,  1994. 

2  Remarks  by  the  President  in  Satellite  Feed  to  Conference  of  Mayors,  June  13,  1994. 

3  June  15,  1994  letter  from  then-OMB  Director  Leon  Panetta  to  then-Chairman  John  Glenn. 
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tantly,  to  think  them  through  so  that  we  can  have  a  high  degree  of  confidence  that 
they  are  workable  and  will  not  have  unintended  adverse  consequences. 

One  of  the  oflen  repeated  complaints  from  State  and  local  governments  is  that 
provisions  are  added  to  legislation  with  the  best  of  intentions  but  at  the  last  minute, 
without  an  opportunity  for  adequate  analysis.  Such  provisions  have  sometimes 
compounded  the  unfunded  mandates  problem.  We  do  not  seek  delay,  but  we  should 
not  fall  into  the  same  pattern  that  has  led  to  the  legitimate  complaint  to  which  we 
are  now  being  responsive. 

What  we  are  doing  will  bind  us — as  it  should — for  the  foreseeable  future;  we 
should  thus  make  sure  that  it  really  achieves  our  shared  objectives.  We  are  making 
progress.  The  bipartisan  efforts  last  term,  as  well  as  through  the  holiday  season, 
have  been  productive,  and  I  am  optimistic  that  we  can  work  together  to  achieve  a 
productive  and  workable  solution.  We  cannot  abandon  or  unwittingly  impair  our 
ability  to  govern,  but  so,  too,  we  cannot  continue  as  we  have  in  the  past.  The  com- 
plaints that  have  been  raised  concerning  unfunded  mandates  are  real.  The  Presi- 
dent had  heard  them,  and  he  wants  to  respond  to  them.  He  has  supported  unfunded 
mandates  legislation  and  has  made  it  very  clear  to  us  that  we  are  to  continue  our 
work  together,  on  an  expedited  basis. 

This  hearing  helps  with  understanding  the  underlying  structure  and  intent  be- 
hind the  new  provisions  of  S.  1  and  provides  an  opportunity  to  consider  and  resolve 
concerns  that  are  raised  by  them. 

I  appreciate  the  opportunity  to  appear  here  today  before  you,  and  I  look  forward 
to  working  with  you  on  this  important  matter. 

Chairman  Roth.  Well,  thank  you.  I  am  going  to  put  the  Commit- 
tee in  recess,  because  there  is  a  vote  going  on,  and  I  have  to  go 
down  and  vote.  But  we  will  have  some  questions  on  our  return. 

Ms.  Katzen.  Thank  you. 

[Recess.] 

Chairman  DOMENICI.  All  right.  We  will  come  to  order.  Could  we 
have  order,  please? 

I  understand  you  have  completed  your  testimony,  and  I  would 
just  like  to  ask  one  clarification  question,  and  maybe  you  could 
summarize  this  for  us. 

This  legislation  before  us,  which  I  imderstand  you  have  worked 
on  in  behalf  of  the  White  House  and  in  behalf  of  Mr.  Panetta;  is 
that  correct? 

Ms.  Katzen.  Yes. 

Chairman  DOMENICI.  This  states  that  no  determination  made 
under  the  act  is  subject  to  judicial  review.  Do  you  agree  that  this 
ought  to  be  the  case,  and  if  so,  why,  and  are  you  stating  the  posi- 
tion of  the  White  House  on  this  issue? 

Ms.  Katzen.  We  had  worked  on  that  provision  in  S.  993,  and  S. 
993  similarly  precluded  judicial  review. 

As  you  correctly  pointed  out  in  your  opening  statement  and  in 
your  questions  to  Senator  Kempthorne,  one  of  the  principal  pur- 
poses here  is  accountability  and  having  assurance  that  the  legisla- 
tors would  be  aware  of  the  implications  of  their  actions,  the  costs, 
etc.,  to  permit  reasoned  action. 

This  is  an  issue  which  is  complicated  enough,  as  we  saw  fi*om  the 
questions  this  morning  about  how  it  will  actually  work  in  practice. 
To  further  have  the  specter  of  judicial  review  of  any  or  all  of  the 
legislative  determinations  or  any  or  all  of  the  regulatory  decisions 
would  just  invite  a  great  deal  of  extra,  burdensome,  time-consum- 
ing contentiousness  in  the  process.  There  are  better  ways  of  clog- 
ging the  courts  if  we  wanted  to  do  that.  It  seems  to  us  that  it 
would  not  be  appropriate  to  have  that  aspect  in  this  legislation, 
which  is  designed  to  clarify  the  issues  rather  than  to  compound 
them. 
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And  I  am  stating  the  Administration  position  on  this  issue. 

Chairman  DOMENICI.  All  right.  Do  I  gather  from  one  of  the  staff 
on  either  Committee  that  has  been  here  that  all  of  the  Senators 
that  wanted  to  ask  questions  asked  questions? 

[Pause.] 

Chairman  DOMENICI.  All  right.  You  are  excused.  We  may  have 
to  get  a  hold  of  you  throughout  the  markups,  which  will  obviously 
be  occurring  within  the  next  3  or  4  days.  And  I  assume  you  will 
be  available  for  us? 

Ms.  Katzen.  Yes.  As  I  said  in  my  opening  statement,  this  is  a 
very  important  issue  to  the  President,  and  he  has  encouraged  us 
to  work  with  you.  I  will  be  available  at  any  time  to  respond  to  any 
questions  or  concerns  or  to  work  through  issues  of  statutory  lan- 
guage issues.  We  have  not  seen  all  of  the  final  language.  The  bill 
was  finally  put  to  bed  last  evening,  I  gather.  And  so  we  would  wel- 
come the  opportunity  for  a  discussion  on  some  of  the  provisions 
that  have  raised  questions  this  morning. 

Chairman  DOMENICI.  Well,  I  would  like  you  to  be  looking  at 
something  for  me  as  Chairman  of  the  Budget  Committee. 

There  is  an  exception  found  in  this  for  all  independent  agencies. 
And  I  would  like  very  much  for  you  to  be  ready  to  help  me  by  de- 
fining all  of  those  and  give  me  at  least  some  idea  of  why  all  of  them 
should  be  exempt.  I  am  not  at  all  sure  that  just  because  they  are 
independent  agencies  that  we  should  not  have  an  opportunity  to 
decide  whether  they  are  imposing — we  are  causing  them  to  impose 
mandates,  and  if  so,  why  the  same  rules  should  not  apply. 

Ms.  Katzen.  I  think  that  is  an  excellent  question.  The  exemption 
was  not  included  at  our  request.  And,  in  fact,  we  had  raised  a  simi- 
lar question  earlier  as  to  the  basis  for  independent  regulatory  agen- 
cies not  being  included.  All  other  aspects  of  both  the  Legislative 
and  the  Executive  Branchs  are  covered.  But  I  would  be  happy  to 
work  with  you  on  that  issue. 

Chairman  DOMENICI.  Right.  And  if  I  said  "independent  agencies," 
I  should  have  said  "independent  regulatory  agencies,"  right? 

Ms.  Katzen.  Correct. 

Chairman  Domenici.  Thank  you  very  much  for  your  testimony. 
I  appreciate  it. 

Ms.  Katzen.  Thank  you,  Mr.  Chairman. 

Chairman  DOMENICI.  Senator  Roth  would  like  us  to  proceed.  He 
surely  will  be  here  in  a  couple  of  minutes.  So  let  us  take  the  third 
panel.  I  assume  we  ought  to  try  to  all  sit  up  here  together,  if  that 
is  all  right  with  you,  Governor. 

We  have  Governor  George  Voinovich  of  Ohio;  the  Hon.  Edward 
Rendell,  Mayor  of  the  City  of  Philadelphia,  U.S.  Conference  of  May- 
ors; Jane  Campbell,  Representative  from  the  State  of  Ohio,  Na- 
tional Conference  of  State  Legislators;  Commissioner  Randall 
Franke,  Marion  County,  Oregon,  National  Association  of  Counties; 
Councilwoman-at-Large  Carolyn  Long-Banks,  Atlanta,  Georgia,  Na- 
tional League  of  Cities;  and  Boyd  W.  Boehlje,  State  of  Iowa,  Na- 
tional School  Board  Association. 

Governor  Voinovich,  we  are  delighted  to  have  you  present  and 
commend  you  for  your  somewhat  eternal  vigilance  in  this  regard 
and  your  tremendous  dedication.  Let  us  hope  we  will  be  able  to 
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work  together  right  through  the  finale  and  get  it  done.  Please  start 
your  testimony. 

TESTIMONY  OF  HON.  GEORGE  V.  VOINOVICH,  GOVERNOR, 
STATE  OF  OfflO,  ON  BEHALF  OF  THE  NATIONAL  GOV- 
ERNORS' ASSOCIATION 

Governor  VoiNOVlCH.  Thank  you,  Mr.  Chairman. 

As  you  mentioned  unfunded  Federal  mandates  have  been  a  top 
priority  of  mine  for  a  long  time.  In  fact,  8  years  ago  in  a  speech 
to  the  National  Archives  Volunteers  on  the  200th  anniversary  of 
the  Constitution,  I  pointed  out  that  for  over  20  years  we  have  seen 
the  expansion  of  the  Federal  Government  into  new  non-traditional 
domestic  areas.  We  have  experienced  a  tremendous  increase  in  the 
proclivity  of  Washington  both  to  preempt  State  and  local  authority 
and  to  mandate  actions  on  State  and  local  governments. 

And  the  cumulative  effect  of  a  series  of  actions  by  the  Congress, 
the  Executive  Branch,  the  U.S.  Supreme  Court  have  caused  some 
legal  scholars  to  observe  that  while  Constitutional  Federalism  is 
alive  in  scholarly  treatises,  it  has  expired  as  a  practical  political  re- 
ality. 

And  we  have  just  gotten  out  from  the  San  Antonio  v.  Garcia  case 
where  the  court  basically  said:  Congress  can  do  what  they  want, 
and  if  you  do  not  hke  it  and  it  does  not  violate  the  Tenth  Amend- 
ment, go  back  to  Congress  and  work  it  out  with  them;  you  have  got 
some  political  clout. 

Let  me  say  at  the  outset  that  we  would  not  be  here  today  with- 
out Senator  Dirk  Kempthorne  and  Senators  Roth  and  Glenn,  who 
came  to  the  National  Governors'  Association  and  asked  us  to  get 
involved  in  negotiating  with  the  Big  Seven  organizations  to  come 
up  with  some  legislation  that  we  thought  we  could  get  through  the 
Senate  and  through  the  House  on  reheving  unfimded  mandates. 

I  want  to  thank  you,  Mr.  Chairman,  for  your  strengthening  lan- 
guage to  the  bill. 

Last  year  we  thought  that  we  were  going  to  make  it.  And  we  ran 
out  of  gas  at  the  end  of  the  session.  And  it  is  really  hard  to  believe 
that  we  are  here,  and  this  is  S.  1. 

I  think  that  it  is  a  recognition  that  you  all  realize  that  this  is 
a  serious  matter.  I  have  lived  with  it  for  10  years  as  the  former 
Mayor  of  Cleveland  and  now  as  governor  for  4  years,  and  I  can  tell 
you  firsthand  the  fi-ustration  and  alarm  faced  by  State  and  local  of- 
ficials because  of  unfunded  Federal  mandates. 

They  force  us  to  cut  vital  services,  raise  our  taxes,  rob  our  citi- 
zens of  their  elected  representatives  to  make  fundamental  decisions 
in  terms  of  how  dollars  are  being  spent. 

And,  Mr.  Chairman,  if  you  really  look  at  how  this  has  been  going 
on,  it  seems  as  the  deficit  has  climbed — and  I  have  said  publicly 
in  all  due  respect  that  the  Federal  Government  is  bankrupt,  and 
now  they  are  on  their  way  to  bankrupting  the  State  and  local  gov- 
ernments. 

And  our  job  of  dealing  with  problems  on  the  local  and  State  level 
has  become  more  and  more  difficult  because  of  actions  coming  out 
of  Congress. 

The  command-and-control  attitude  by  Congress,  I  also  think, 
runs  contrary  to  not  only  what  our  Founding  Fathers  envisioned. 
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but  it  is  also  inconsistent  with  the  total  quality  management  move- 
ment that  is  sweeping  our  country.  That  movement  empowers  and 
involves  the  people  closest  to  the  problem,  whether  it  be  in  Govern- 
ment or  on  the  factory  floor  to  solve  problems.  And  I  think  that  this 
sweep  that  you  see  in  the  country  is  a  recognition  that  those  of  us 
closer  to  the  problems  are  best  able  to  deal  with  those  problems. 

Two  years  ago  in  Ohio  we  decided  to  get  at  the  facts  and  look 
at  the  impact  of  mandates.  We  found  that  in  a  4-year  period,  un- 
funded Federal  mandates  increased  States'  spending  by  $1.7  bil- 
lion; 70  percent  of  those  for  mandates  from  Medicaid. 

We  also  found  that  our  cities,  that  12  percent  of  their  revenues 
were  being  used  to  fund  unfunded  mandates  and  that  by  the  year 
1998  approximately  25  percent  of  their  revenues  are  going  to  be 
used  to  take  care  of  unfunded  mandates.  And  it  is  kind  of  ironic 
that  on  one  hand  Congress  is  pushing  mandates  on  the  backs  of 
our  cities;  on  the  other  hand,  they  are  providing  money  for  pohce 
protection.  And  I  think  if  they  did  not  have  the  mandates,  they 
could  take  care  of  their  own  police  protection. 

I  think  we  all  reahze  that  many  of  these  mandates  are  well-in- 
tentioned, and  I  am  not  going  to  get  into  all  the  details  on  that, 
except  to  say  this,  that  what  we  are  trying  to  do  here  is  what  Sen- 
ator Kempthorne  said.  It  is  accountability.  It  is  good  information. 
I  have  always  found  in  my  political  career  that  the  better  informa- 
tion that  you  have,  the  better  decisions  that  you  can  make. 

For  example,  one  of  the  mandates  that  came  out  was  that  we  had 
to  use  rubberized  asphalt  in  the  State  of  Ohio.  Now  that  is  going 
to  cost  us  $50  million.  And  there  is  no  evidence  that  it  is  more  du- 
rable; in  fact,  there  is  some  concerns  that  it  is  harmful  in  terms 
of  the  environment. 

We  ci3uld  take  that  money,  and  we  could  repave  700  miles  of 
rural  roads  and  fix  137  bridges.  But  somebody  in  Congress  thought 
that  is  a  great  idea;  you  take  care  of  it;  you  pay  for  it;  and  we  have 
to  use  money  to  take  care  of  paying  for  it. 

There  are  a  lot  of  other  areas  here.  In  the  environmental  area, 
for  example,  the  prescriptive  system  which  imposes  increasing  bur- 
dens on  our  governments  with  less  and  less  to  show  for  it  in  terms 
of  tangible  environmental  benefits.  The  State  Safe  Drinking  Water 
Act,  for  example,  requires  that  communities  test  for  25  new  sub- 
stances every  3  years. 

Last  month,  I  met  with  Carol  Browner,  and  she  agrees  that  this 
legislation  forces  her  to  impose  needless  burdens  on  our  Nation's 
communities.  They  have  to  pay  for  it.  But  she  said:  That  is  what 
Congress  tells  us  to  do. 

Perhaps  if  you  had  had  better  information  when  that  legislation 
was  passed,  she  would  not  be  in  the  position  she  is  today. 

Chairman  DOMENICI.  Could  I  just  comment?  That  Safe  Drinking 
Water  Act,  and  in  particular  those  provisions,  but  many  others,  are 
in  a  bill  that  has  already  cleared  the  Committee,  that  is  waiting 
to  be  passed  while  these  are  being  changed.  So  we  are  aware  of 
some  of  them  already,  but  we  do  not  have  the  cost  estimates,  which 
is  an  interesting  one.  Thank  you  for  that  observation.  It  is  a  good 
one. 

Governor  VoiNOVlCH.  I  think  it  is  time  that  we  restored  a  bal- 
ance in  the  partnership  between  the  Federal,  State,  and  local  gov- 
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ernments,  and  I  think  from  an  historic  point  of  view,  that  is  what 
we  are  considering  today. 

I  would  hke  to  finish  up  with  this,  and  someone  else  mentioned 
it  earlier.  I  think  maybe  you  did,  Mr.  Chairman. 

I  understand  you  are  going  to  pass  a  balanced  budget  amend- 
ment, and  I  am  in  favor  of  a  balanced  budget  amendment.  We  have 
had  to  balance  our  budgets  and  so  have  our  local  governments  over 
the  years.  And  perhaps  if  you  had  had  a  balanced  budget  amend- 
ment, we  would  not  be  in  the  pickle  that  we  find  ourselves  in 
today. 

But  I  will  say  this,  that  how  that  amendment  is  received  in  the 
legislatures  throughout  this  coimtry  will  have  a  great  deal  to  do 
with  the  legislation  that  is  before  you  here  today  and  the  way  Con- 
gress handles  dealing  with  the  budget  deficit. 

We  are  all  watching  that  to  see  just  what  happens.  And  we  need 
assurances  that  as  we  go  through  this  process  that  those  costs  are 
not  going  to  be  shifted  to  us.  Ajid  one  of  the  ways  to  guarantee  it 
is  the  strongest  mandates  relief  legislation  that  you  can  pass. 

Thank  you. 

Chairman  DOMENICI.  Thank  you  very  much. 

[The  prepared  statement  of  Governor  Voinovich  follows:] 

PREPARED  STATEMENT  OF  GOVERNOR  VOINOVICH 

Thank  you  Chairman  Roth,  Chairman  Domenici,  Senator  Glenn,  Senator  Exon, 
and  Members  of  the  Budget  and  Governmental  Affairs  Committees. 

I  have  made  the  issue  of  unfunded  Federal  mandates  a  top  priority  throughout 
my  career  in  public  service.  In  fact,  8  years  ago,  in  a  speech  to  the  National  Ar- 
chives volunteers  on  the  200th  anniversary  of  the  Constitution,  I  said: 

"Over  the  past  20  years,  we  have  seen  the  expansion  of  the  Federal  Gov- 
ernment into  new,  non-traditional  domestic  policy  areas.  We  have  experi- 
enced a  tremendous  increase  in  the  proclivity  of  Washington  both  to  pre- 
empt State  and  local  authority  and  to  mandate  actions  on  State  and  local 
governments.  The  cumulative  effect  of  a  series  of  actions  by  the  Congress, 
the  Executive  Branch,  and  the  U.S.  Supreme  Court  have  caused  some  legal 
scholars  to  observe  that  while  Constitutional  Federalism  is  alive  in  schol- 
arly treatises,  it  has  expired  as  a  practical  political  reality." 

We  thought  it  was  bad  8  years  ago.  It's  even  worse  today.  I  can't  tell  you  how 
glad  I  am  to  be  with  you  today. 

Enactment  of  this  legislation  is  critical  to  the  Nation's  governors.  On  behalf  of  the 
National  Governors'  Association,  the  governors  strongly  and  imanimously  support  S. 
1  without  any  weakening  amendments. 

Let  me  say  at  the  outset  that  we  would  not  be  here  today  without  the  leadership 
of  Senator  Kempthome.  Senators  Roth  and  Glenn,  who  met  with  the  governors  last 
January,  helped  launch  this  process  when  we  all  agreed  to  work  with  Senator 
Kempthome  and  State  and  local  government  organizations  to  draft  a  mandate  relief 
bill  that  would  get  through  the  Senate  and  achieve  passage  in  the  House.  I  would 
also  like  to  thank  Senator  Domenici  for  his  contribution  to  strengthen  the  enforce- 
ment mechanisms  in  the  bill. 

Last  year  the  Members  of  this  panel — and  every  State  and  local  elected  official 
throughout  the  country — ^were  encouraged  that  a  mandate  relief  bill  seemed  des- 
tined for  passage. 

The  end  result  obviously  was  very  disappointing — the  bill  we  worked  so  hard  to 
draft  and  pass  through  Congress  died  in  the  final  hours  of  the  last  session. 

But  we  were  heartened  with  the  announcement  in  November  by  Senate  Majority 
Leader  Dole  that  this  would  be  the  very  first  Senate  bill. 

This  is  testament  to  Senator  Dole's  commitment — and  the  commitment  of  all  the 
Members  of  your  Committees — to  respond  to  the  plea  of  State  and  local  govern- 
ments to  restore  balance  to  our  relationship  as  envisioned  by  the  fi-amers  of  the 
10th  Amendment. 
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As  the  Mayor  of  Cleveland  for  10  years,  and  as  Governor  of  Ohio  for  the  last  4, 
I  know  first-hand  the  frustration  and  alarm  faced  by  State  and  local  officials  be- 
cause of  unfunded  Federal  mandates. 

This  is  why  my  first  order  of  business  as  Ohio  Gk)vemor  was  to  make  mandates 
a  top  priority  within  the  National  Governors'  Association.  We've  come  a  long  way 
since  then. 

Mandates  force  us  to  cut  vital  services  and  raise  our  taxes.  Mandates  also  rob  our 
citizens  and  their  elected  representatives  of  perhaps  the  most  fundamental  respon- 
sibility of  government — prioritizing  government  services. 

With  all  due  respect,  Mr.  Chairman,  the  Federal  Government  is  bankrupt.  And 
the  Congress  is  on  its  way  to  bankrupting  State  and  local  governments. 

In  my  Inaugural  Address  4  years  ago,  I  said: 

"Gone  are  the  days  when  public  officials  are  measured  by  how  much  they 
spend  on  a  problem.  The  new  realities  dictate  that  public  officials  are  now 
judged  on  whether  they  can  work  harder  and  smarter  and  do  more  with 
less." 

Mandates  are  making  this  goal  more  difficult  each  day.  Washington,  which  be- 
lieves it  has  all  the  answers,  is  tying  our  hands  with  one-size-fits-all  solutions. 

This  command-and-control  attitude  by  Congress  runs  contrary  not  only  to  what 
our  Founding  Fathers  envisioned,  but  is  also  inconsistent  with  the  total  quality 
movement  that  is  sweeping  our  country.  This  movement  empowers  and  invites  those 
closest  to  the  people — be  they  in  government  or  on  the  factory  floor — to  improve  effi- 
ciency and  solve  problems. 

Two  years  ago,  I  decided  to  get  the  real  facts,  to  find  out  how  bad  the  mandate 
problem  was  in  real  dollars.  We  released  a  study — the  first  of  its  kind  by  any 
State — that  concluded  unfunded  Federal  mandates  will  cost  Ohio  more  than  $1.74 
biUion  between  1992  and  1995. 

As  my  fellow  panelists  will  tell  you,  the  problem  is  even  more  acute  for  local  gov- 
ernments. Last  year  12  percent  of  city  and  county  revenues  were  consumed  by  man- 
dates. By  1998,  existing  mandates  will  cost  local  governments  $88  billion — one-quar- 
ter of  all  their  revenues. 

As  I  said  in  our  report,  in  the  past  5  years,  education  has  declined  as  a  share 
of  State  spending  nationally  at  a  time  when  nearly  everyone  acknowledges  that  im- 
proving our  schools  is  one  of  government's  highest  priorities 

Yet  many  States  cannot  spend  a  greater  share  of  tax  dollars  on  education  because 
new  Medicaid  mandates  consume  more  and  more  of  our  resources.  They  account  for 
70  percent  of  Ohio's  mandate  costs — nearly  one  billion  dollars  over  4  years.  Medi- 
caid was  19  percent  of  Ohio's  budget  in  1982 — it  represents  one-third  today. 

I  won't  disagree  that  most  mandates  are  well-intentioned.  But,  in  reality,  they  ac- 
tually can  do  more  harm  than  good  and  often  have  unintended  consequences. 

Let  me  give  just  two  examples. 

The  most  recent  Federal  highway  law  forces  States  to  use  scrap  tires  in  highway 
pavement. 

I'm  not  sure  why  the  Congress  thought  this  was  a  good  idea,  especially  since  not 
a  single  State  transportation  agency  supported  it.  In  fact,  many  national  experts 
have  real  doubts  about  whether  it  is  more  durable,  and  many  others  have  grave  con- 
cerns about  its  potentially  harmful  environmental  effects. 

In  terms  of  the  cost,  we've  estimated  that  this  mandate  will  require  $50  million 
a  year  in  scarce  highway  resources.  For  the  same  cost,  Ohio  could  repave  nearly  700 
miles  of  rural  highways  or  rehabilitate  137  aging  bridges. 

Unfunded  mandates  also  preempt  important  State  initiatives  and  reduce  State 
and  local  flexibility  and  innovation. 

For  instance,  despite  that  Ohio  has  developed  a  comprehensive  solid  waste  man- 
agement plan,  we  are  still  required  to  change  most  of  our  landfill  rules  to  conform 
to  Federal  standards  that  in  many  respects  are  weaker  than  our  own. 

The  net  effect  is  that  our  regulators  are  forced  to  spend  time  fulfilling  Federal 
paperwork  requirements,  which  reduces  their  ability  to  clean  up  and  close  landfill 
sites  that  pose  environmental  risks. 

All  of  us  on  this  panel  agree — the  public  is  not  well-served  when  Congress  unilat- 
erally passes  on  new  mandates  that  prevent  mayors  from  providing  the  police  pro- 
tection their  citizens  rightfully  demand  or  prevent  governors  from  pursuing  the  re- 
form in  education  that  our  children  need. 

I  firmly  believe  that  the  two  basic  questions  for  all  public  officials  should  be: 

What  should  government  do?  and. 
What  level  of  government  should  do  it? 
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It's  long  past  time  that  we  restore  balance  in  the  partnership  between  Federal, 
State,  and  local  governments.  Ultimately,  this  is  the  issue  we  are  considering  today. 
Senate  Bill  1  provides  much  needed  reform  toward  restoring  accountability  in  gov- 
ernment: 

It  make  Members  of  Congress  accountable  for  passing  mandates. 

It  forces  a  recognition  that  mandates  impose  costs  on  taxpayers. 

It  strongly  encourages  Congress  to  fund  new  mandates. 

And  it  erects  political  and  procedural  barriers  to  passing  new  mandates. 

Let  us  also  be  clear  about  what  this  bill  will  not  do: 

First,  it  does  not  eliminate  any  existing  statute  or  mandates,  though  we 
will  continue  to  work  with  Congress  to  eUminate  or  modify  those  that  bur- 
den State  and  local  governments.  As  our  study  points  out,  more  than  174 
mandates  have  been  passed  by  Congress  since  the  mid-1970s. 

Second  it  does  not  undermine  any  civil  or  constitutional  right. 

And,  finally,  it  does  not  prohibit  the  enactment  of  new  mandates.  Instead, 
Congress  must  work  with  State  and  local  governments  as  partners  to  estab- 
lish national  standards  when  needed. 

This  bill  represents  the  first  step  in  a  new,  long-awaited  process  of  Congress 
treating  States  and  local  governments  as  equal  partners,  not  as  special  interests. 

The  bottom  line  is  that  State  and  local  governments  should  not  be  treated  as  spe- 
cial interests.  We  are  elected  by  the  s£une  people  who  elect  you  and  pay  our  salaries 
and  pay  for  the  programs  we  enact. 

As  a  former  local  official,  I  am  committed  to  restoring  the  State-local  partnership 
on  Federal  issues.  At  a  meeting  last  month,  the  leaders  of  the  organizations  of  all 
State  and  local  government  elected  officials  agreed  to  coordinate  our  work  with  the 
Congress  so  that  we  can  more  effectivelv  serve  the  taxpayers  of  this  country. 

During  the  104th  Congress,  we  will  continue  to  work  with  you  to  offer  rec- 
ommendations to  give  States  and  local  governments  the  flexibility  we  need  in  such 
areas  as  health,  human  services,  and  the  environment. 

I  think  we  can  all  agree  that  our  collective  goal  is  to  deliver  more  effective, 
streamlined  government.  Working  together  I'm  convinced  that  we  will  move  moun- 
tains. 

Mr.  Chairman,  enactment  of  S.  1 — without  weakening  amendments — is  the  single 
most  important  step  Congress  can  take  to  begin  restoring  the  balance  in  Federal, 
State,  and  local  relations. 

Mr.  Chairman,  and  Members  of  the  Committees,  I  can  assure  you  that  what  you 
do  with  this  legislation  will  have  a  major  impact  on  our  support  of  a  Balanced  Budg- 
et Amendment,  which  we  expect  you  to  pass. 

Thank  you  very  much. 

Chairman  DOMENICI.  Mayor  Rendell,  from  the  City  of  Philadel- 
phia, you  are  next.  We  are  glad  to  have  you. 

TESTIMONY  OF  HON.  EDWARD  RENDELL,  MAYOR,  CITY  OF 
PHILADELPHIA,  PENNSYLVANIA,  ON  BEHALF  OF  THE  U.S. 
CONFERENCE  OF  MAYORS 

Mr.  Rendell.  Yes,  good  afternoon,  Mr.  Chairman. 

I  am  here  testifying  on  behalf  of  the  City  of  Philadelphia  and  the 
United  States  Conference  of  Mayors,  and  as  has  been  noted  al- 
ready, this  has  been — unfunded  Federal  mandates  has  been  a  para- 
mount issue  for  the  United  States  Conference  of  Mayors  for  several 
years.  So  we  appreciate  the  opportunity  to  testify. 

I  would  like  to  step  back  for  just  a  moment  and  look  at  the  his- 
tory of  Federal  mandates. 

In  1960,  according  to  the  ACIR — Senator  Dorgan  and  I  serve  as 
members  of  the  ACIR — there  were  two  unfunded  Federal  man- 
dates. There  are  now  66  that  have  passed  into  law  that  are  un- 
funded. 

But  in  the  beginning,  in  the  1960s  and  the  1970s,  a  lot  of  the 
Federal  mandates  were  handed  down  with  either  full  or  partial 
funding,  either  grant  money  or  loan  money.  And  we  have  seen  over 
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the  course  of  the  last  15,  20  years  that  funding  almost  totally 
phased  out. 

For  example,  construction  funds  under  the  Clean  Water  Act, 
which  were  available  either  in  grsint  form  or  loans,  are  almost  com- 
pletely gone.  Even  loans  are  almost  completely  gone  now  from  the 
passage  of  Federal  legislation.  And  as  your  problems  have  height- 
ened, your  tendency  to  both,  (1)  pass  unfunded  Federal  mandates 
has  increased,  and  (2)  the  tendency  to  remove  even  partial  funding 
has  increased. 

Why  are  unfunded  Federal  mandates,  bad? 

The  mayors  were  at  a  conference,  and  a  12-year-old  student  re- 
porter raised  his  hand  and  said:  Well,  what  difference  does  it 
make?  It  is  going  to  come  out  of  our  tax  dollars  anyway.  My  mom 
and  dad  are  going  to  pay  taxes.  What  difference  does  it  make  who 
pays? 

Well,  the  answer  to  that — and  I  think  it  is  a  very  good  ques- 
tion— the  answer  to  that  is:  (1)  Localities,  local  governments  across 
my  State  and  this  Nation,  many  of  them  have  their  revenue-raising 
ability  capped  by  law,  and  (2)  if  they  are  not  capped  by  law,  they 
are  capped  by  practicalities. 

In  my  city  when  I  became  mayor,  we  had  19  tax  increases  in  the 
11  years  prior  to  my  becoming  mayor,  and  we  still  had  a  quarter 
of  a  billion  dollar  budget  deficit,  and  we  had  driven  30  percent  of 
our  tax  base  out  of  the  city. 

So  as  a  practical  matter,  I  could  not  raise  taxes  to  meet  the  new 
demands  and  mandates. 

So  what  happens?  What  happens  is,  we  are  forced  to  slash  basic 
services,  basic  services  which,  if  we  were  left  to  do  our  own 
prioritization,  would  come  first:  police,  fire,  sanitation,  quality  of 
life  things  like  recreation  and  parks  and  hbraries. 

We  are  forced  to  cut — as  the  Grovernor  said,  one  of  the  reasons 
we  do  not  have  enough  police  is  because  of  the  existence  of  un- 
funded Federal  mandates.  And  it  robs  us  of  the  abihty  to  make  our 
own  priorities. 

You  have  all  heard  of  the  killer  bees  that  are  moving  into  Texas. 
Well,  if  that  is  my  problem  as  the  mayor  of  the  city,  I  am  not  going 
to  put  any  money  into  prevention  of  killer  bees  while  they  are  in 
Texas.  If  they  move  to  Florida,  I  may  take  a  look  at  it.  I  probably 
would  not  put  any  money  in.  When  they  get  to  Northern  Virginia, 
then  maybe  the  City  of  Philadelphia,  in  prioritizing  its  own  dollars, 
ought  to  be  spending  money  on  preventing  or  education  to  prevent 
us  fi-om  harm  fi*om  killer  bees. 

It  is  our  judgment.  We  have  to  weigh  our  priorities.  And  what 
you  do  with  unfunded  Federal  mandates  is  rob  us  of  making  that 
judgment,  the  elected  officials  who  are  closest  to  our  constituents. 
You  rob  us  of  that  opportunity. 

We  have  heard  a  lot  of  the  goals  of  Federal  mandates  lauded, 
and  we  certainly  support  most  of  those  goals.  Our  position  is,  if  the 
goal  is  laudable,  the  funding  ought  to  be  there  to  achieve  and  im- 
plement the  goal. 

But  when  you  do  not  have  to  pay — and  this  point  has  been  made 
over  and  over  again  by  many  of  your  colleagues.  When  you  do  not 
have  to  pay  for  a  bill,  you  tend  not  to  be  so  careful  in  the  way  you 
craft  it  and  the  way  you  limit  it  and  the  way  you  narrow  its  scope. 
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and  that  creates  a  lot  of  atrocious  mandates.  It  creates  a  lot  of 
mandates  that  do  not  make  any  sense. 

The  EPA,  through  a  local  commission,  wanted  the  City  of  Phila- 
delphia to  construct  a  tertiary  treatment  plant  on  the  Delaware 
River  to  increase  the  oxygen  level,  the  dissolved  oxygen  level  in  our 
water  for  fish.  This  plant  would  have  cost  us  $500  milHon  in  cap- 
ital funds  and  $30  miUion  a  year  in  operating  funds.  The  commis- 
sion conceded  that  no  fish  were  dying,  but  they  still  wanted  us  to 
raise  the  oxygen  level  in  the  water.  I  could  not  understand,  if  no 
fish  were  dying,  how  the  commission  knew  that  the  fish  were  un- 
comfortable. Nonetheless,  for  the  fact  that  we  did  not  have  a  high 
enough  oxygen  content  in  the  water  for  the  fish,  they  wanted  us 
to  spend  $500  million. 

When  we  testified  on  the  Kempthorne-Glenn  bill  last  year— and, 
Senator  Roth,  you  were  there — ^when  we  testified,  we  submitted  a 
study  fi-om  the  New  York  Times,  a  10-day  study,  a  10-day  series 
which  showed  the  ridiculous  mandates  in  terms  of  the  benefits  that 
would  be  gained,  the  harm  that  would  be  prevented  in  ratio  to  the 
costs  that  would  be  required,  and  we  have  to  take  a  strong  look  at 
what  we  do. 

One  of  the  best  functions  of  this  bill  is  that  the  CBO  is  required 
to  consult  with  local  government,  to  get  our  analysis  of  what  the 
real  costs  are.  Because  to  go  back  to  that  tertiary  treatment  plant 
question,  the  EPA  gave  us  an  estimate  that  that  plant  would  cost 
$50  million  to  build,  even  though  the  year  before  a  similar,  an 
identical  plant  was  constructed  in  the  City  of  Phoenix  with  non- 
union labor  for  $500  million.  The  EPA  insisted  that  it  would  cost 
$50  million.  I  could  show  you  legions  of  examples  where  EPA  esti- 
mates on  what  the  costs  to  local  government  would  be  is  totally  out 
of  whack  with  reality,  not  just  by  a  small  margin,  but  by  a  wide 
margin. 

So  this  is  a  good  bill,  its  time  has  come.  We  think  it  is  carefully 
crafted.  The  waiver  provision,  the  point  of  order  provision  gives  the 
necessary  out  for  the  question  that  Senator  Levin  asked  about  ma- 
ternity leave.  You  will  not  hear  us,  local  government,  coming  in 
saying  do  not  impose  that  mandate  on  us.  That  is  not  the  type  of 
mandate  you  are  going  to  hear  us  putting  a  lot  of  pressure  on  the 
Congress  not  to  do.  But  the  mandates  that  cost  hundreds  of  mil- 
lions of  dollars  in  capital  funding  and  have  a  tremendous  impact 
on  operating,  those  are  the  ones  you  are  going  to  hear  from  us  on, 
and  those  are  the  ones  where  we  should  not  waive  the  rule. 

[The  prepared  statement  of  Mr.  Rendell  follows:] 

PREPARED  STATEMENT  OF  MR.  RENDELL 

Chairmen  and  Committee  Members,  I  am  Edward  Rendell,  Mayor  of  Philadelphia. 
I  appear  today  on  behalf  of  the  United  States  Conference  of  Mayors,  and  I  serve 
as  vice-chair  of  the  Conference's  unfunded  mandates  task  force. 

Let  me  begin  by  thanking  Senator  Roth  and  Senator  Domenici  for  their  continued 
support  of  our  effort  to  end  unfunded  mandates.  Without  the  active  help  and  en- 
dorsement of  Senator  Roth  we  could  not  have  taken  our  bill  as  far  as  we  did  in  the 
last  Congress.  And  Senator  Domenici  has  long  championed  not  only  this  cause,  but 
a  wide  range  of  issues  of  importance  to  State  and  local  government. 

The  Conference  of  Mayors  appreciates  the  opportunity  to,  once  again,  testify  on 
the  issue  of  unfunded  Federal  mandates.  I  say  once  again  because  on  April  28  of 
last  year  we  testified  on  the  very  same  subject  before  the  Governmental  Affairs 
Committee  along  with  our  State  and  local  colleagues.  However,  much  has  changed 
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since  last  year  and  I  feel  obligated  to  highlight  some  of  the  changes  which  dem- 
onstrate how  far  we  have  come  on  the  issue  of  unfunded  Federal  mandates. 

First,  on  April  28  of  last  year  our  legislation,  S.  993,  had  54  cosponsors.  At  the 
end  of  the  103rd  Congress,  we  had  67  cosponsors  for  our  legislation.  Yet  with  all 
this  bipartisan  support,  our  bill  was  not  scheduled  for  floor  action  until  the  final 
days  of  the  session,  at  which  time  we  could  not  get  a  final  vote  on  the  bill. 

Today,  our  legislation  is  S.  1  and  on  the  second  day  of  the  104th  Congress,  you 
have  decided  to  hold  this  historic  hearing.  Clearly  this  demonstrates  the  level  of 
support  we  now  have  in  the  Senate. 

Second,  when  we  testified  on  April  28,  Governmental  Affairs  Committee  Chair- 
man John  Glenn — while  expressing  support  for  our  cause — had  not  yet  endorsed  our 
legislation.  However,  by  the  end  of  the  103rd  Congress,  the  distinguished  Senator 
fi"om  Ohio  had  not  only  worked  to  develop  the  new  consensus  package,  but  also  put 
his  name  at  the  top  and  moved  it  through  his  Committee  on  a  unanimous  vote. 

And  today,  the  Senator  from  Ohio  still  stands  as  our  co-leader  in  this  bipartisan 
effort,  and  I  would  like  to  thank  him  for  his  commitment  to  restoring  a  balance  in 
the  Federal-State-local  partnership  which  has  been  eroded  by  unfunded  Federal 
mandates. 

Third,  when  I  testified  on  April  28,  our  legislation  had  not  been  endorsed  by  the 
Administration.  However,  bv  the  end  of  the  103rd  Congress,  President  Clinton  had 
not  only  endorsed  the  bill,  but  actively  worked  for  its  passage.  The  Administration 
has  continued  to  be  very  supportive  of  our  efforts  and  it  is  our  strong  hope  that  the 
President  will  endorse  S.  1,  and  I  would  like  to  thank  President  Clinton  for  his  con- 
tinued support  of  State  and  local  government. 

But  through  it  all,  two  very  important  things  have  not  changed. 

First,  State  and  local  officials  stand  united,  as  we  did  on  April  28,  in  demanding 
an  end  to  unfunded  Federal  mandates.  These  unfunded  mandates  limit  my  ability 
as  a  mayor,  and  the  ability  of  all  State  and  local  officials,  to  prioritize  and  address 
the  needs  and  demands  of  our  citizens  and  communities.  And  if  the  recent  national 
elections  demonstrated  anything,  it's  that  the  American  people  want  a  government 
that  gets  the  job  done — gets  the  streets  paved,  gets  the  garbage  picked  up,  and 
fights  the  violent  crime  that  plagues  far  too  many  communities — in  the  most  cost 
effective  and  efficient  way  possible. 

Unfunded  Federal  mandates  directly  inhibit  the  ability  of  State  and  local  officials 
to  respond  to  these  needs  by  tying  our  hands  and  spending  our  money  for  us  in 
what  is  often  an  ineffective  and  inefficient  way. 

It  is  also  our  belief  that  if  the  Federal  Government  is  required  to  fund  programs 
which  it  mandates  at  the  local  level;  the  nature,  scope,  and  intended  impact  of  the 
programs  will  be  much  more  carefully  designed. 

The  U.S.  Conference  of  Mayors  has  invested  a  tremendous  amount  of  time,  energy 
and  resources  in  studying  the  fiscal  impacts  of  unfunded  Federal  mandates,  as  have 
our  partners  at  the  national  association  of  counties.  The  Conference  survey  of  314 
cities  estimated  that  over  the  next  5  years,  these  cities  will  spend  $54  billion  to  com- 
ply with  only  10  Federal  mandates.  In  1993  alone,  the  survey  estimated  that  these 
10  Federal  mandates  accounted  for  11.7  percent  of  all  locally-raised  revenues  in  the 
314  cities. 

As  the  mayors  have  continually  stated,  the  intent  of  our  efforts  is  not  to  challenge 
the  merits  of  individual  Federal  mandates  and  regulations,  but  to  show  that  the  ac- 
cumulated weight  of  existing  mandates  has  made  it  nearly  impossible  for  local  gov- 
ernments to  prioritize  their  residents'  most  pressing  needs. 

The  problem  with  unfunded  Federal  mandates  is  that  the  Federal  Government 
has  turned  State  and  local  officials  into  Federal  tax  collectors.  We  collect  the  taxes 
to  imp'ement  Federal  priorities  and  as  a  result  we  are  not  able  to  establish  and 
fund  local  priorities. 

For  example,  on  March  8,  1994  the  Conference  of  Mayors  released  a  survey  of  146 
cities  which  asked  them  to  estimate  the  additional  resources  that  would  become 
available  if  Federal  mandates  were  funded  in  the  next  fiscal  year,  and  how  they 
would  likely  allocate  these  resources.  The  146  cities  responded  that  a  total  of  $800.8 
million — an  average  of  nearly  $5.5  million  per  city — would  be  available  if  Federal 
funding  for  mandates  were  provided.  Of  this  total,  13  percent  (19  cities)  said  they 
would  use  all  of  the  resources  for  policing  and  crime  prevention  efforts.  And  on  aver- 
age, the  survey  found  that  28  percent  of  the  additional  resources  would  be  used  for 
policing  and  crime  prevention. 

While  this  survey  is  simply  a  snapshot,  it  demonstrates  that  unfunded  Federal 
mandates  have  a  direct  impact  on  the  prioritization  of  local  spending. 

The  second  fact  which  has  not  changed  is  that  our  leader.  Senator  Dirk 
Kempthorne  of  Idaho,  stands  with  us  today  as  he  has  from  the  beginning.  I  must 
say  that  while  many  people  have  had  a  hand  in  our  success  to  date,  none  match 
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the  mayors  meeting  in  New  York  City,  no  one  has  worked  harder  to  stop  new  un- 
funded Federal  mandates.  As  a  former  mayor,  Senator  Kempthome  truly  under- 
stands the  importance  of  this  issue  and  has  transferred  his  resolve  into  majority 
support  in  the  Congress.  He  has  worked  to  keep  our  effort  bipartisan.  He  has 
worked  to  reach  compromise  when  necessary  without  losing  sight  of  the  objective 
of  ending  unfunded  Federal  mandates.  He  has  worked  to  achieve  results,  not  to  sim- 
ply engage  in  pohtical  rhetoric.  And  most  importantly,  he  has  worked  in  partnership 
with  State  and  local  government  to  whom  he  has  always  stated,  "This  is  your  bill." 

Because  of  our  efforts  together,  we  now  have  S.  1.  And  yes,  this  bill  is  stronger 
than  what  was  before  the  Senate  last  year  in  that  it  requires  Congress  to  either 
fiind  a  mandate  at  the  time  of  passage  or  provide  that  the  mandate  cannot  be  en- 
forced by  the  Federal  Government  if  not  fully  funded.  But  the  bill  is  still  based  upon 
the  carefully  crafted  package  agreed  to  last  year  which  provides  a  framework  for 
stopping  action  on  mandates  which  will  not  be  funded. 

This  legislation  would  not  in  any  way  repeal,  weaken  or  affect  any  existing  stat- 
ute, be  it  an  existing  unfunded  mandate  or  not.  This  legislation  only  seeks  to  ad- 
dress new  unfunded  mandate  legislation.  This  is  not  to  say  that  mayors  are  not  ex- 
tremely concerned  about  existing  mandates — the  costs  of  which  have  driven  us  to 
action — ^but  we  understand  that  problems  with  existing  mandates  will  be  addressed 
through  the  reauthorization  and  legislative  process. 

This  legislation  would  not  infringe  upon  or  limit  the  ability  of  the  Federal  judicial 
system  to  enforce  any  constitutional  protection  or  civil  rights  statute. 

This  legislation  would  not  prevent  Congress  from  enacting  new  mandates,  only 
from  enacting  new  unfunded  mandates.  Federal  goals  should  be  funded  by  the  Fed- 
eral Government. 

And  this  legislation,  as  is  the  case  for  all  acts  of  Congress,  can  be  waived  if  a 
mandate  is  so  important  that  a  majority  of  the  Congress  votes,  on  record,  to  do  so. 
But  if  this  happens,  we  will  now  have  a  mechanism  to  hold  our  elected  officials  ac- 
countable to  the  taxpayers  and  to  require  them  to  justify  their  actions. 

When  we  testified  last  year  we  warned  that,  "A  revolution  is  building  in  America, 
and  we  are  here  today  not  as  the  leaders  of  that  revolution,  but  simply  as  the  mes- 
sengers." 

That  revolution  has  taken  place,  and  while  there  are  many  issues  and  many  rea- 
sons for  the  voters'  anger,  the  message  is  clear:  It  is  time  for  the  Federal  Govern- 
ment to  take  responsibility  for  its  actions.  Our  legislation  will  help  achieve  that  re- 
sult. 

In  closing  I  would  like  to  thank  the  Members  of  both  the  Governmental  Affairs 
and  Budget  Committees  for  the  opportunity  to  testify  here  today.  On  behalf  of  the 
U.S.  Conference  of  Mayors,  we  look  forward  to  working  with  you  on  the  many  im- 
portant regulatory  and  budgetary  decisions  before  the  Senate. 

And  we  look  forward  to  speedy  passage  and  enactment  of  our  legislation  to  end 
unfunded  Federal  mandates. 

Chairman  DOMENICI.  Mr.  Chairman,  with  your  permission — I 
told  you  that  I  have  to  leave  very  shortly — I  wonder  if  I  might  just 
ask  two  questions  of  all  of  the  witnesses,  starting  with  the  Gov- 
ernor. 

Chairman  RoTH.  Please  proceed. 

Chairman  DOMENICI.  You  represent  a  community  or  a  State  or 
a  city  or  a  county  or  a  school  district,  but  you  also  represent  an 
organization,  each  of  you.  Could  I  ask  you  in  your  organizational 
capacity,  do  you  support  the  bill  as  currently  written,  and  is  it 
strong  enough  in  your  opinion  to  meet  the  test  you  brought  to  us 
when  you  said  we  want  a  strong  bill? 

The  reason  I  ask  is  clearly  we  need  to  know  if  it  is  going  to  help 
us  with  our  constitutional  amendment  for  a  balanced  budget,  and 
we  also  need  to  know  whether  it  is  supported,  so  that  if  amend- 
ments are  offered,  we  have  your  concurrence  that  the  bill  as  drawn 
meets  your  conditions. 

Could  I  start  with  you,  Governor?  Would  you  just  answer  that  for 
the  record,  please? 
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Governor  Voinovich.  Well,  I  think  that  what  you  see  before  you 
is  a  group  of  people  who  have  worked  very,  very  carefully  with 
Representatives  in  the  Senate  and  the  House  to  craft  a  piece  of  leg- 
islation which  we  feel  will  get  the  job  done,  and  at  the  same  time 
has  the  safeguards  that  are  necessary  to  garner  the  votes  of  indi- 
viduals who  have  some  skepticism  about  whether  this  is  a  good 
piece  of  legislation  or  not. 

We  think  that  we  have  struck  a  good  balance.  We  have  worked 
very  carefully  with  Senator  Kempthorne  and  with  Rob  Portman, 
who  has  been  assigned  this  task  by  Speaker  Gingrich,  and  feel 
comfortable  with  this  legislation. 

Chairman  DOMENICI.  Mayor,  would  you  just  quickly  give  us  your 
observation? 

Mr.  Rendell.  I  think  that  is  correct.  I  might  feel  more  at  home 
with  a  60  percent  rule.  It  takes  60  percent  for  you  to  bust  your  own 
budget.  It  might  be  good  to  take  60  percent  to  bust  ours.  Generally, 
our  association  would  agree  with  what  the  Governor  said.  We 
worked  hard  with  Senator  Kempthorne,  and  we  would  support  the 
bill  in  its  current  form. 

Chairman  Domenici.  Mr.  Franke. 

Mr.  Franke.  Thank  you.  I  am  Randy  Franke,  representing  the 
National  Association  of  Counties.  I  think  the  Governor  said  it  very 
well,  and  that  is  our  position,  as  well. 

Chairman  DoMENici.  Ms.  Campbell. 

Ms.  Campbell.  Thank  you,  Mr.  Chairman. 

The  National  Conference  of  State  Legislatures  does  support  the 
bill  in  its  current  form.  To  answer  your  second  question  about  is 
this  going  to  solve  the  problem  with  the  balanced  budget  amend- 
ment, the  NCSL  does  also  strongly  support  having  the  balanced 
budget  amendment  itself  have  language  that  provides  protection 
for  State  and  local  government. 

Mr.  BOEHLJE.  The  National  School  Board  Association  feels  that 
the  legislation  is  balanced  and  responsible  and  is  very  supportive 
of  the  legislation  as  proposed. 

Chairman  DOMENICL  Ms.  Long-Banks. 

Ms.  Long-Banks.  As  President  of  the  National  League  of  Cities, 
I  can  say  unequivocally  that  we  do  support  the  legislation  as  it  is 
presently  drafted  and  would  not  like  to  see  any  amendments  made 
at  this  time.  We  also  on  the  balanced  budget  amendment  support 
that. 

Chairman  DOMENICL  You  support  it? 

Ms.  Long-Banks.  Yes. 

Chairman  DOMENICL  Mr.  Chairman,  I  had  some  other  questions, 
but  I  am  not  going  to  ask  them.  I  just  wanted  you  to  know  why 
I  asked  that  question.  It  seems  to  me  we  have  been  negotiating  and 
meeting  with  governors,  both  Republican  and  Democrat,  for  their 
support  for  a  constitutional  amendment.  They  have  indicated  they 
are  terribly  worried  about  making  sure  we  are  going  to  do  a  much 
better  job  on  these  mandates.  We  may  not  be  able  to  get  that 
amendment  into  the  constitutional  amendment  on  a  balanced  budg- 
et. It  may  run  its  own  course,  but  right  now  it  is  very  dubious 
whether  both  Houses  would  pass  a  constitutional  amendment  with 
the  leinguage  on  unfunded  mandates  as  part  of  the  Constitution. 
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Obviously,  we  are  making  this  as  enforceable  as  possible,  so  that 
you  are  satisfied  we  have  taken  a  big  step  in  the  right  direction. 

Thank  you,  Mr.  Chairman. 

Chairman  ROTH.  Thank  you,  Chairman  Domenici. 

First,  let  me  welcome  my  good  fi*iend  and  neighbor  fi-om  Phila- 
delphia, sister  city  of  Wilmington,  Delaware.  We  are  delighted  to 
have  you  here  and  we  appreciate  the  leadership  role  that  you  have 
taken  on  this  most  important  matter. 

I  would  like  to  ask  a  follow-up  question  to  the  question  of  Sen- 
ator Domenici.  One  or  two  of  you  expressed  the  view  that  you  sup- 
port the  legislation  in  its  current  form.  As  you  heard  earlier  today, 
this  could  be  a  very  key  question.  Would  that  be  the  consensus 
here,  that  it  would  be  wise  to  enact  the  legislation  in  its  current 
form  with  no  further  change  at  this  time?  Mayor  Rendell. 

Mr.  Rendell.  That  is  right. 

Chairman  ROTH.  We  will  go  down  the  line. 

Mr.  Franke.  Again,  Randy  Franke,  representing  the  National 
Association  of  Counties.  That  is  our  feeling,  as  well. 

Chairman  RoTH.  I  am  sorry,  I  missed  your 

Ms.  Campbell.  Jane  Campbell,  fi-om  the  National  Conference  of 
State  Legislatures.  The  NCSL  also  agrees  that  right  now  we  have 
a  balanced  piece  of  legislation  and  we  would  like  to  see  it  move  for- 
ward. 

Chairman  RoTH.  And  that  was  your  view,  Mr.  Franke? 

Mr.  Franke.  Yes. 

Chairman  ROTH.  Governor? 

Governor  VoiNOVlCH.  So  are  the  National  Governors,  we  are  sup- 
portive of  it. 

Chairman  RoTH.  Thank  you. 

Mr.  Boehlje.  As  is  the  National  School  Board  Association. 

Ms.  Long-Banks.  The  National  League  of  Cities  does  support  it, 
yes. 

Chairman  RoTH.  Does  anyone  feel  that  the  $50  million  thresh- 
old— and  perhaps  you  have  already  answered  this  question — does 
anyone  feel  that  the  $50  million  threshold  that  applies  to  the  man- 
date funding  requirement  is  too  high  or  too  low,  or  do  I  take  it  that 
it  is  satisfactory  to  all  of  you  here,  in  view  of  your  earlier  answer? 

Mr.  Rendell.  I  think.  Senator,  that  it  would  be  satisfactory. 
Again,  it  depends  on  who  is  doing  the  counting.  That  is  why  the 
important  part  of  this  bill  that  you  consult  with  local  government 
officials  is  very,  very  important.  We  were  having  a  discussion  on 
the  family  and  medical  leave  bill,  and  we  were  told  that  would  cost 
no  more  than  $1  for  each  employee  or  something  like  that.  That 
certainly  has  not  turned  out  to  be  the  case.  I  still  would  personally 
support  the  bill,  regardless  of  the  cost. 

But  if  you  extrapolated  every  local  government  and  the  costs  that 
we  would  all  face  for  the  family  and  medical  leave  bill,  that  would 
well  exceed  $50  milhon.  It  depends,  though,  who  did  the  account- 
ing. The  Senate  might  have  been  told  that  that  would  not  have  ex- 
ceeded $50  million  at  the  time  and,  therefore,  would  not  have 
reached  the  threshold  of  this  bill.  So  I  do  think  that  the  provision 
that  local  and  State  government  officials  have  to  be  contacted  by 
the  CBO  or  by  any  Federal  rulemaking  agency  is  an  imperative 
one. 
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Chairman  ROTH.  I  share  that  concern.  I  think  it  is  very  impor- 
tant that  there  be  input  from  the  State  and  local  level.  I  also  think 
it  is  going  to  be  an  extraordinarily  difficult  job  to  estimate,  because 
in  many  cases  it  depends  on  the  regulations,  and  nobody  can  really 
anticipate  what  the  regulations  are  going  to  require. 

Governor  VoiNOVlCH.  Mr.  Chairman. 

Chairman  Roth.  Yes,  sir? 

Governor  VOINOVICH.  I  would  say  that  the  consultation  would 
also  give  some  idea  about  what  the  regulations  are  going  to  be.  I 
think  that  a  lot  of  legislation  that  has  come  out  of  here,  if  local  and 
State  officials  had  really  been  consulted,  we  could  figure  out  ways 
of  getting  the  job  done  much  more  reasonably  than  perhaps  the  leg- 
islation as  passed.  When  you  start  that  dialogue,  I  think  you  al- 
most get  into  the  kinds  of  regs  that  might  come  out  of  it  and  what 
they  would  cost.  So  I  think  that  is  the  problem. 

We  run  into  agencies — for  instance,  I  mentioned  in  my  testimony 
Carol  Browner.  I  met  with  her  a  month  or  so  ago  about  the  Safe 
Drinking  Water  Act  and  the  fact  that  there  is  a  requirement  that 
every  3  years  25  new  things  are  added  to  the  act.  She  said  I  cannot 
do  anj^hing  about  it. 

I  think,  had  consultation  been  made,  that  they  might  have  added 
language  that  said  that  it  has  to  be  scientifically  detectable.  In  our 
State,  they  have  52  of  them,  and  there  are  only  9  of  them  that 
science  will  allow  us  to  detect.  So  there  are  certain  things  by  work- 
ing together  that  I  think  we  can  make  real  progress  in  solving 
problems,  but  I  think  also  in  terms  of  working  harder  and  smarter 
and  doing  more  with  less. 

Chairman  ROTH.  Well,  this  Committee  will  begin  some  hearings 
on  regulatory  reform  this  month,  and  certainly  it  is  going  to  be  im- 
portant to  get  your  viewpoints,  suggestions  and  thoughts  and  ex- 
amples of  why  the  present  system  is  not  working.  So  I  welcome 
those  comments. 

Now,  it  is  my  understanding  that  only  two  of  you  have  had  an 
opportunity  to  present  your  statements,  and  that  is  you,  Mr. 
Franke,  and  you.  Mayor  Rendell. 

Mr.  Rendell.  The  Governor  and  I,  Senator. 

Chairman  ROTH.  Alright.  Why  don't  we  start  with  the  Hon.  Jane 
Campbell. 

TESTIMONY  OF  HON.  JANE  CAMPBELL,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  OHIO,  ON  BEHALF  OF  THE 
NATIONAL  CONFERENCE  OF  STATE  LEGISLATURES 

Ms.  Campbell.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  appreciate  your  patience  trying  to  struggle 
through  this  issue.  The  National  Conference  of  State  Legislatures 
is  very  excited  to  be  here  and  have  this  be  S.  1.  I  am  pleased  to 
be  here  and  want  to  acknowledge  the  work  that  you  have  done  on 
this  issue,  the  work  that  Senator  Kempthorne  has  done,  and  the 
work  that  Senator  Glenn  has  done. 

We  have  found  an  extraordinarily  high  level  of  cooperation  be- 
tween the  associations  represented  here  at  this  table  and  the  Mem- 
bers of  Congress,  and  that  has  been  really  delightful  for  us. 

You  have  on  your  table  the  Mandate  Monitor,  which  is  the  new- 
est version  I  brought  for  you,  something  that  is  put  out  by  the  Na- 
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tional  Conference  of  State  Legislatures,  so  that  you  can  see  pre- 
cisely what  we  are  talking  about  when  we  are  talking  about  man- 
dates. 

As  Senator  Kempthorne  did  point  out  in  his  testimony,  we  count- 
ed 7  new  mandates  in  just  the  last  year,  bringing  us  to  a  total  of 
20  for  the  103rd  Congress.  So  even  as  we  were  trying  to  negotiate 
on  this  language,  we  were  still  experiencing  unfunded  mandates 
becoming  part  of  the  fabric  of  our  conversation  between  the  Federal 
and  State  governments. 

We  believe  at  the  National  Conference  of  State  Legislatures  that 
this  bill  is  a  necessary  first  step  to  try  to  end  the  practice  of  un- 
funded Federal  mandates,  and  we  hope  that  this  legislation  will 
begin  restoring  some  sense  of  balance  to  the  intergovernmental  fis- 
cal partnership. 

The  idea  of  restoring  this  balance  becomes  ever  more  important, 
as  we  are  talking  about  a  balanced  budget  amendment.  And  I  do 
not  need  to  remind  you  that  once  the  balanced  budget  amendment 
leaves  this  chamber,  38  State  legislatures  must  ratify  it.  And  if 
there  is  going  to  be  a  balanced  budget  amendment  actually  passed, 
we  at  the  National  Conference  would  strongly  urge  the  Members 
of  Congress  to  include  language  to  protect  State  and  local  budgets 
within  the  constitutional  amendment  itself. 

No  language,  however,  even  in  a  constitutional  amendment  can 
take  the  place  of  action  today  on  this  issue,  because  the  process  of 
a  constitutional  amendment  is  so  long,  that  this  legislation  is  the 
start  of  trying  to  change  a  practice  that  has  become  all  too  common 
of  putting  imfunded  Federal  mandates  in  as  part  of  the  practice. 

Now,  I  serve  in  the  State  legislature,  and  I  understand  the  hours 
of  painstaking  negotiations,  and  I  think  part  of  what  you  saw  when 
you  polled  us  on  is  this  the  right  version  of  the  bill  is  that  we  and 
our  association  have  been  involved  in  those  negotiations  and  we  do 
think  we  have  a  balanced  package  and  we  would  like  you  to  sup- 
port it  for  that  reason.  Individually,  any  one  of  us  could  have  said 
if  we  were  left  to  our  own  devices,  we  would  have  done  something 
slightly  different.  But  what  you  have  is  a  consensus  document  that 
I  hope  you  will  be  able  to  support. 

Chairman  ROTH.  I  think  that  is  a  very  important  statement. 

Ms.  Campbell.  Thank  you,  Mr.  Chairman. 

The  other  thing  I  think  is  important  for  us  all  to  understand  is 
that  fundamentally,  when  we  are  talking  about  unfunded  Federal 
mandates  and  we  are  talking  about  a  balanced  Federal  budget, 
what  we  are  really  concerned  about  is  how  do  we  deal  with  bal- 
ancing the  family  budgets  of  America.  Because  it  does  not  do  us 
any  good  for  the  Federal  budget  to  be  balanced  and  the  expenses 
to  be  passed  on  to  State  and  local  government,  because  we  do  not 
manufacture  money.  We  get  money  from  the  same  folks  you  get 
money  from. 

If  it  just  goes  to  us  to  come  up  with  those  dollars,  we  have  the 
terrible  choice  of  either  we  cut  necessary  services  or  we  raise  taxes. 
We  do  not  like  raising  taxes  any  better  than  you  do,  and  we  do  not 
like  cutting  services,  because  we  are  elected  to  try  to  provide  the 
services  that  our  citizens  need  to  make  the  best  use  of  our  State 
resources.  And  we  cannot  do  that  when  a  significant  portion  of  our 
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budget  is  dedicated  to  those  matters  which  you  think  were  most 
important  as  Members  of  Congress. 

There  have  been  numerous  examples  that  have  been  cited  over 
the  past  years,  so  I  will  try  not  to  go  through  those.  But  I  think 
sometimes  it  is  helpful  to  have  a  few  of  those  just  in  your  mind, 
because  it  adds  to  understanding  this. 

The  real  foundations  of  S.  1  are  three-fold:  information,  account- 
ability and  consultation,  that  you  have  the  information  you  need 
about  what  is,  in  fact,  the  costs  to  State  and  local  governments  of 
something  you  are  about  to  do,  and  that  you  are  then  held  account- 
able for  the  activity  and  you  consult  with  us  on  trying  to  make  a 
change. 

I  am  running  out  of  time,  so  I  will  not  give  you  the  examples. 
Let  me  just  conclude  to  say  that  this  whole  piece  that  is  in  this 
new  S.  1  that  provides  us  with  protection  from  something  that  is 
sort  of  unique  to  Congress,  the  separation  between  the  authoriza- 
tion and  the  appropriation  of  money.  When  we  do  the  budget  in  the 
State  of  Ohio,  we  have  a  whole  lot  of  negotiations  and  then  we  say 
these  are  the  programs  we  are  going  to  do  under  this  set  of  rules, 
and  this  is  what  we  are  going  to  fund,  and  then  the  money  is  there 
to  do  it. 

Congress  is  different.  You  have  a  mechanism  where  you  author- 
ize programs,  you  say  there  are  going  to  be  some  expenditures,  but 
the  money  is  not  there  until  the  appropriation  is  there.  So  we  are 
very  pleased  to  see  the  new  feature  that  says  if  the  mandate  is 
funded  in  the  authorization,  it  also  has  to  be  funded  in  the  appro- 
priation before  it  can  actually  be  enforced. 

In  summary,  Mr.  Chairman,  I  would  say  thank  you  for  the  work 
you  have  done,  thank  you  for  your  patience,  and  we  would  encour- 
age you  to  support  the  bill. 

[The  prepared  statement  of  Ms.  Campbell  follows:] 

PREPARED  STATEMENT  OF  REPRESENTATIVE  CAMPBELL 

Chairman  Roth,  Chairman  Domenici,  Senator  Glenn,  Senator  Exon  and  Members 
of  both  Committees,  I  am  Jane  Campbell,  the  Assistant  Minority  Leader  of  the  Ohio 
House  of  Representatives  and  the  President  of  the  National  Conference  of  State  Leg- 
islatures. I  am  pleased  to  j  )in  you  and  the  other  elected  representatives  of  State  and 
local  governments  to  speak  in  favor  of  the  bi-partisan  legislation  before  you  today, 
S.  1,  sponsored  bv  Senator  Kempthome.  The  National  Conference  of  State  Legisla- 
tures has  worked  on  the  problem  of  unfunded  Federal  mandates  for  many  years, 
and  spearheaded  the  effort  to  bring  attention  to  the  issue  through  publications  such 
as  the  Mandate  Monitor,  the  newest  version  of  which  I  have  brought  with  me  today. 
For  the  record,  we  counted  seven  new  mandates  or  preemptions  in  the  last  year, 
bringing  the  total  to  twenty  for  the  103rd  Congress.  You  can  see  that  even  as  nego- 
tiations pressed  forward  on  this  bill,  unfunded  mandates  did  not  stop,  and  that  is 
why,  as  with  the  others  present  before  you,  I  am  here  to  express  NCSL's  whole- 
hearted support  for  the  quick  passage  of  S.  1. 

We  believe  this  bill  is  the  necessary  first  step  in  beginning  the  process  of  ending 
the  practice  of  unfunded  Federal  mandates.  We  also  hope  that  this  legislation  will 
begin  restoring  some  sense  of  balance  to  the  intergovernmental  fiscal  partnership. 
The  idea  of  restoring  balance  to  this  partnership  becomes  even  more  important  as 
you  consider  the  Balanced  Budget  Amendment.  I  don't  need  to  remind  you  that 
after  you  pass  the  amendment,  38  State  legislatures  must  ratify  it.  If  there  is  going 
to  be  a  balanced  budget  amendment,  we  strongly  urge  that  Members  of  Congress 
include  language  that  further  protects  State  and  local  governments  against  cost 
shifting  and  unfunded  mandates.  No  language  in  the  amendment,  however,  can  take 
the  place  of  action  on  the  legislation  we  are  discussing  today. 

As  a  legislator,  I  know  the  hours  of  painstaking  negotiations  that  go  into  produc- 
ing legislation  such  as  this,  and  know  that  it  is  also  a  special  piece  of  legislation 
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that  receives  the  designation  of  being  the  first  bill  introduced  in  a  new  session.  On 
behalf  of  NCSL,  we  certainly  appreciate  the  effort  and  recognition  you  have  given 
our  cause.  Thank  you.  But  I  also  think  it  is  appropriate  that  your  first  actions  this 
session  deal  directly  with  the  problems  that  the  citizens  of  our  conununities  clearly 
expressed  during  the  last  election.  Our  constituents  are  demanding  real  action  to 
address  the  financial  problems  of  the  government  and  the  concerns  of  their  family. 
Shifting  costs  from  Washington  to  the  State  capitols  may  help  the  Federal  budget, 
but  it  does  nothing  to  address  the  problems  of  the  family  budget  and  does  nothing 
to  help  what  we  like  to  call  the  pubhc  budget.  After  all,  the  mandate  from  this  elec- 
tion was  not  really  about  the  needs  of  government,  but  the  needs  of  the  people. 
State  and  local  governments  get  their  money  from  America's  families.  For  the  Fed- 
eral Government  to  pass  laws  and  regulations  that  require  the  States  to  spend 
money  means  that  we  as  State  legislators  have  to  cut  services  or  raise  taxes.  We 
know  that  we  are  elected  to  represent  our  constituents  and  to  make  the  best  use 
of  our  State  resources.  Our  authority  to  make  these  critical  decisions  is  undermined 
when  Federal  mandates  direct  not  only  what  we  spend  our  money  on,  but  how  we 
meet  our  goals. 

During  the  past  couple  of  years,  I  know  you  have  heard  many  examples  of  the 
scope  and  nature  of  unfunded  Federal  mandates  and  the  difficulties  they  impose  on 
State  and  local  governments,  so  I  will  try  to  use  those  types  of  anecdotes  sparingly. 
But  I  do  have  a  couple  of  examples  that  relate  directly  to  why  this  bill  will  work. 

S.  1  is  built  on  three  foundations:  information,  accountability  and  consultation. 
The  informational  aspect,  with  the  Congressional  Budget  Office  providing  timely 
analysis  on  the  costs  of  mandates  to  State  and  local  governments,  may  work  to  stop 
most  unfunded  mandates  and  preemptions  before  they  even  get  to  the  floor.  I  know, 
even  in  our  statehouse,  how  difficult  it  is  to  have  a  direct  knowledge  of  every  part 
of  every  bill  that  comes  through.  Given  the  volume  of  legislation  you  consider  in  any 
session,  it  must  be  impossible  to  have  a  complete  grasp  of  all  the  details  of  each 
bill  and  amendment.  The  requirement  that  a  bill  have  a  CBO  costs  analysis  before 
it  can  be  brought  to  the  floor  is  a  kind  of  stopUght  that  helps  you  know  that  there 
is  a  mandate  in  this  bill.  It  also  helps  you  to  begin  to  understand  how  much  it  is 
going  to  cost.  Our  belief  is  that  many  Members  of  Congress  will  be  greatly  helped 
by  simply  having  it  brought  to  their  attention  that  they  are  about  to  vote  on  a  man- 
date. 

However,  for  those  that  intend  to  mandate,  and  because  it  is  my  guess  that  no 
one  can  tell  me  what  the  20  mandates  were  during  the  past  session,  or  even  the 
seven  in  the  past  year,  we  have  an  accountability  component  in  S.  1.  These  provi- 
sions end  the  past  practice  of  working  unfunded  Federal  mandates  into  sections  hid- 
den deep  in  the  text  of  massive  omnibus  bills  or  committee  reports.  The  points  of 
order  are  another  stoplight  that  build  off  the  informational  aspect  of  the  bill.  Once 
you  know  that  a  costly  mandate  exists,  you  must  then  decide  to  authorize  funding 
for  the  mandate  or  decide  to  pass  it  on  to  us  with  a  roll  call  vote.  This  should  not 
bottle  up  the  process.  It  simply  puts  you  on  record  as  supporting  an  unfunded  man- 
date or  not.  That  is  accountability. 

More  accountability  comes  fi*om  following  the  mandate  through  the  legislative 
process.  Because  you  have  split  the  authorizing  function  from  the  appropriations 
function,  we  need  something  that  traces  the  mandates  through  the  appropriations 

{>rocess.  In  Ohio,  we  have  a  biennial  budget  process  and  when  programs  are  estab- 
ished  and  the  budget  is  adopted,  the  money  is  there.  Congress  is  different.  If  you 
have  decided  to  fund  a  mandate,  there  shouldn't  be  a  back  door  way  to  unfund  the 
mandate  by  not  delivering  the  funds  necessary  to  pay  for  it.  If  the  Appropriations 
Committees  are  not  able  to  fund  the  mandate,  then  the  mandate  does  not  take  ef- 
fect. This  too  is  accountability. 

The  third  fovmdation  is  consultation,  and  this  is  where  we  begin  to  take  the  next 
step  toward  correcting  the  imbalance  in  the  Federal  system  that  has  led  to  the  pro- 
liferation of  these  unfunded  Federal  mandates.  The  States  are  supposed  to  be  the 
laboratories  of  democracy,  not  the  administrative  field  offices  of  the  Federal  Govern- 
ment. 

We  can  all  agree  that  the  purpose  of  welfare  is  to  keep  children  from  starving. 
Why  can't  the  Federal  Government  set  clear  goals  and  provide  revenue  to  States 
based  on  some  formula  that  acknowledges  need  and  resources  of  the  State?  Let  us 
be  the  laboratories  of  democracy  we  all  intended  to  be.  Follow  the  welfare  example — 
in  Ohio,  our  eligibility  workers  have  4,000  pages  of  Federal  regulations  with  2,000 
pages  of  clarification  with  which  to  contend.  In  fact,  the  single  biggest  cause  of  "wel- 
fare fraud"  is  overpayment  due  to  a  worker's  error.  None  of  this  administrative  over- 
load makes  America's  families  stronger,  none  moves  children  out  of  poverty  or  en- 
ables parents  to  support  their  families. 
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This  type  of  overly  prescriptive  regulation  impedes  our  ability  to  address  the  very 
problem  the  program  is  supposed  to  address,  not  to  mention  the  other  education  and 
human  services  functions  that  cannot  be  implemented  because  of  the  costs  that  have 
to  be  focused  on  these  administrative  functions.  This  also  leads  us  into  a  public  pol- 
icy straitjacket  tailored  to  produce  "one-size-fits-all." 

Codifying  parts  of  President  Clinton's  Executive  Orders,  as  this  bill  does,  and  re- 
quiring consultation  with  State  and  local  officials,  brings  us  to  the  table  when  the 
agencies  are  trying  to  develop  the  means  of  administering  any  program.  It  will  help 
us  develop  a  more  efficient  process  for  operating  programs.  It  makes  us  responsible 
as  well  for  being  able  to  provide  you  with  sound  figures  on  the  costs  of  any  specific 
mandate  that  you  are  considering.  Please  understand  that  we  know  this  bill  also 
makes  requirements  of  us,  but  we  are  ready  to  answer  those  challenges  and  are 
anxious  to  begin  the  process  of  a  stronger  partnership.  In  meetings  that  I  and  other 
NCSL  officials  had  recently  \r'th  the  new  leadership  of  the  House,  Speaker  Gingrich 
shared  with  us  his  desire  to  find  as  many  ways  as  possible  to  bring  us  to  the  table 
during  the  development  of  legislation  that  has  an  impact  on  State  government.  An 
excellent  addition  to  this  bill  that  builds  on  that  idea  is  the  process  that  was  devel- 
oped to  deal  with  partial  funding  of  future  mandates.  It  reminds  the  authorizing 
committee  to  plan  ahead  for  only  partial  funding  of  this  mandate,  and  encourages 
you  to  think  through  the  ways  that  the  mandated  goals  can  be  achieved  in  less  cost- 
ly and  less  intrusive  ways. 

Finding  less  costly  and  more  efficient  ways  of  accomplishing  public  policy  goals 
are  what  we  are  all  trjang  to  accomplish.  The  impact  these  unrunded  Federal  man- 
dates have  on  other  areas  of  the  State  budget,  primarily  areas  such  as  education, 
are  great.  If  you  look  at  the  Ohio  budget,  entitlements  and  other  fixed  costs,  like 
prison  operations,  leave  very  little  flexibility.  Indeed,  in  our  State,  when  tax  reve- 
nues were  underestimated,  primary,  secondary  and  higher  education  suffered  be- 
cause it  is  funded  by  discretionary  money — threatening  investments  we  want  to 
make  for  our  Ohio  citizens. 

Because  my  time  is  short,  I  will  conclude  by  saying  that  we  thought  S.  993  was 
a  strong  bill  last  year.  S.  1  is  even  better.  It  has  more  information,  more  account- 
ability and  more  consultation.  It  is  a  great  first  step  in  addressing  the  problems  of 
unfunded  mandates  and  NCSL  strongly  supports  this  bill.  Thank  you  for  the  oppor- 
tunity to  speak  before  you  on  this  important  subject. 

Chairman  RoTH.  Thank  you  very  much,  Ms.  Campbell.  We  ap- 
preciate your  being  here. 
Commissioner  Franke. 

TESTIMONY  OF  RANDALL  FRANKE,  COMMISSIONER,  MARION 
COUNTY,  OREGON,  AND  PRESIDENT,  THE  NATIONAL  ASSO- 
CIATION OF  COUNTIES 

Mr.  Franke.  Thank  you,  Mr.  Chairman.  For  the  record,  I  am 
Randall  Franke,  Commissioner  in  Marion  County,  Oregon,  and 
President  of  the  National  Association  of  Counties. 

Let  me  start  by  first  commending  you  and  Senator  Glenn  and  the 
other  Members  of  the  Committee  for  moving  quickly  on  this  piece 
of  legislation,  as  well  as  Chairman  Domenici  and  his  Committee  for 
holding  this  joint  hearing. 

I  would  also  like  to  commend  Senator  Dirk  Kempthorne  for  his 
championship  of  this  issue  early  on,  even  when  most  people 
thought  it  was  not  going  to  go  any  place  and  would  not  have  any 
chance  of  becoming  law.  I  think,  through  his  tireless  efforts,  we 
have  a  bipartisan  effort.  We  had  a  bipartisan  bill  the  last  session 
that,  as  you  certainly  know,  we  almost  got  through  the  process.  We 
had  all  the  Committee  approvals,  we  were  sure  we  had  the  votes 
if  it  could  have  got  to  the  floor,  and  we  just  simply  could  not  get 
to  the  floor.  That  provides  the  basis  for  S.  1,  with  the  improve- 
ments added,  as  you  have  heard  some  of  the  testimony  today.  We 
are  very  supportive  of  that  bill.  The  fact  is,  on  behalf  of  the  Na- 
tional Association  of  Counties,  we  offer  our  strong  support  for  S.  1 
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as  written.  The  new  version  is  stronger  and,  like  its  predecessor, 
enjoys  bipartisan  support. 

We  would  like  to  commend  the  56  Senators  who  we  understand 
have  signed  on  as  cosponsors  of  the  bill  as  of  January  4. 

Unlike  the  previous  bill,  which  only  required  that  potential  fund- 
ing sources  be  identified  in  any  future  mandate,  the  new  version 
will  require  Congress  to  either  pay  for  new  mandates — and  there 
are  several  options  that  are  provided  for  that  method — or  take  a 
separate  recorded  vote  to  impose  the  cost  on  State  and  local  tax- 
payers. 

The  new  bill  also  exempts  legislation  protecting  the  civil  and  con- 
stitutional rights  of  individuals,  national  security,  and  emergency 
assistance,  and  a  few  other  categories  that  were  mentioned  in  the 
testimony  this  morning. 

And  it  will  not  prevent  Congress  from  enacting  new  mandatory 
requirements  that  truly  are  in  the  national  interest,  but  it  will  re- 
quire Members  to  consider  the  cost  of  all  future  mandates  and 
their  impact  on  vital  services  provided  by  State  and  local  govern- 
ments. It  will  also  hold  Members  accountable  for  any  new  mandate 
that  is  imposed  on  State  and  local  taxpayers. 

We  believe  this  legislation  provides  a  fair  and  reasonable  ap- 
proach to  addressing  the  mandate  problem.  And  we  think  to  the  ex- 
tent we  have  had  continuous  discussions  with  Members  of  Con- 
gress, as  well  as  our  own  coalition,  we  actually  have  a  bill  today 
that  is  better  than  its  predecessor  and  better  meets,  I  think,  every- 
one's interest  in  this  very  difficult  issue. 

We  were  pleased  to  have  that  opportunity  to  work  with  Congress. 
We  have  worked  very  closely  with  Senator  Bob  Dole  in  the  past, 
and  as  the  new  majority  leader  we  know  he  is  strongly  committed 
to  enacting  a  new  mandate  relief  bill.  The  bill  number  and  the  ex- 
pedited schedule  for  mark-up  and  floor  certainly  indicate  his  strong 
support,  as  well  as  his  comments  yesterday  in  the  opening  of  the 
Senate. 

We  sincerely  thank  the  majority  leader,  and  we  want  you  and 
him  to  know  that  we  stand  ready  to  assist  in  any  way  we  can  to 
ensure  its  swift  approval. 

At  our  annual  board  of  directors  meeting  last  month  in  San  An- 
tonio, the  board  of  directors  unanimously  adopted  S.  1  as  our  top 
priority  for  this  legislative  session,  and  we  will  continue  to  work 
closely  with  our  sister  organizations  to  ensure  the  broad-based  sup- 
port for  this  legislation. 

In  summary,  Mr.  Chairman,  the  National  Association  of  Counties 
strongly  urge  all  Members  in  both  Houses  to  cosponsor  and  support 
S.  1  and  its  companion  bill  in  the  House.  Further,  we  urge  Mem- 
bers to  oppose  all  weakening  amendments  or  any  changes  to  the 
bill  not  supported  by  the  leadership. 

In  the  next  few  days  our  Members  will  work  with  our  State  and 
local  leaders  to  urge  their  Senators  and  Representatives  to  pass 
this  important  legislation. 

That  concludes  my  testimony,  Mr.  Chairman.  Thank  you  for  the 
opportunity  to  be  here. 

[The  prepared  statement  of  Mr.  Franke  follows:] 
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PREPARED  STATEMENT  OF  MR.  FRANKE 

Thank  you  Mr.  Chairman.  I  am  Randall  Franke,  Commissioner  in  Marion  County, 
Oregon  and  President  of  the  National  Association  of  Counties  (NACo).^  Let  me  start 
by  commending  you,  Senator  Glenn  and  other  Members  of  the  Committee  for  mov- 
ing quickly  on  legislation  to  relieve  State  and  local  governments  from  the  burdens 
of  unfunded  Federal  mandates.  I  also  want  to  commend  Senator  Dirk  Kempthorne, 
who  is  our  champion  on  this  issue  and  who  has  led  the  charge  in  Congress  for  man- 
date relief  legislation.  Last  year  his  tireless  efforts  produced  a  bipartisan  bill  which 
attracted  more  than  66  cosponsors.  It  was  later  approved  by  committees  in  both 
Houses  but  failed  to  win  final  approval. 

In  the  aftermath  of  this  congressional  inaction,  county  officials  across  the  Nation 
took  our  case  to  the  American  people  in  the  November  elections.  When  we  discussed 
this  issue  with  the  voters,  it  didn't  take  long  for  them  to  understand  that  each  new 
mzmdate  drives  up  their  State  and  local  taxes.  We  also  explained  that  it  was  dif- 
ficult to  hold  Members  accountable  for  their  decisions  because  they  vote  on  man- 
dates without  knowing  how  much  they  will  cost  State  and  local  governments,  and 
many  times  they  do  so  without  a  recorded  vote. 

Needless  to  say,  they  were  outraged  and  we  believe  last  November's  election  was 
a  clear  indication  of  the  level  of  their  dissatisfaction  with  unfunded  mandates 
among  many  other  issues.  With  the  biggest  turnover  in  congressional  membership 
in  more  than  40  years,  we  believe  the  message  was  very  clear.  The  American  people 
voted  for  change  and  they  will  never  again  tolerate  the  unbridled  flow  of  mandates 
from  Washington  that  drive  up  their  State  and  local  taxes  and  reduce  the  level  of 
services  they  receive.  Like  State  and  local  governments,  the  Federal  Government 
must  learn  to  set  priorities  and  live  within  its  means. 

Mr.  Chairman,  today  I  am  here  on  behalf  of  our  Nation's  counties  to  voice  our 
strong  support  for  S.  1,  the  new  mandate  relief  bill  authored  by  Senator 
Kempthorne.  The  new  version  is  stronger  and,  like  its  predecessor,  enjoys  bipartisan 
support.  We  want  to  highly  commend  the  56  senators  who  we  understand  have 
signed  on  as  cosponsors  of  the  bill  as  of  January  4. 

Unlike  the  previous  bill  which  only  required  that  potential  funding  sources  be 
identified  in  any  future  mandate,  the  new  version  will  require  Congress  to  either 
pay  for  new  mandates  (by  approving  a  new  entitlement  program,  new  taxes  or  ap- 
propriations) or  take  a  separate  recorded  vote  to  impose  the  cost  on  State  and  local 
taxpayers. 

The  new  bill  also  exempts  legislation  protecting  the  civil  and  constitutional  rights 
of  individuals,  national  security  and  emergency  assistance.  It  will  not  prevent  Con- 
gress from  enacting  new  mandatory  requirements  that  truly  are  in  the  national  in- 
terest. But,  it  will  require  Members  to  consider  the  cost  of  all  future  mandates  and 
their  impact  on  vital  services  provided  by  State  and  local  governments.  It  will  also 
hold  Members  accountable  for  any  new  mandate  that  is  imposed  on  State  and  local 
taxpayers.  We  believe  this  legislation  provides  a  fair  and  reasonable  approach  to  ad- 
dressing the  mandate  problem. 

We  are  very  pleased  to  have  the  opportunity  to  work  with  the  new  leadership  and 
the  new  Congress.  In  the  past  we  have  worked  very  closely  with  Senator  Bob  Dole 
and,  as  the  new  majority  leader,  we  know  he  is  strongly  committed  to  enacting  the 
new  mandate  relief  bill.  The  bill  number  and  the  expedited  schedule  for  mark  up 
and  floor  action  strongly  demonstrate  the  priority  status  he  has  given  this  issue  on 
his  legislative  agenda.  We  sincerely  thank  the  majority  leader  and  we  want  you  and 
him  to  know  that  we  stand  ready  to  assist  you  in  any  way  we  can  to  ensure  its 
swift  approval.  I  also  want  to  commend  the  Chairman  of  the  Senate  Budget  Com- 
mittee, Senator  Pete  Domenici,  for  his  support. 

On  the  House  side,  I  had  the  pleasure  of  meeting  with  Speaker  Newt  Gingrich 
right  after  the  November  elections  and  he  assured  me  then  that  he  too  is  strongly 
committed  to  passing  a  similar  bill  early  this  session.  The  speaker  is  not  only  inter- 
ested in  putting  the  brakes  on  mandates  but  also  in  consolidating  many  Federal 
programs  to  cut  costs.  He  is  also  considering  turning  over  some  Federal  programs 
to  State  and  local  governments  and  giving  us  the  resources  and  flexibility  we  need 
to  carry  them  out.  We  are  also  pleased  that  President  Clinton  supported  our  efforts 
to  enact  mandate  relief  legislation  last  year  and  we  are  urging  him  to  support  our 
efforts  to  pass  the  new  legislation. 


1  The  National  Association  of  Counties  is  the  onW  national  organization  representing  county 
government  in  the  United  States.  Through  its  membership,  urbein,  suburban  and  rural  counties 
join  together  to  build  effective,  responsive  county  government.  The  goals  of  the  organization  are 
to:  improve  county  government;  serve  as  the  national  spokesman  for  county  government;  serve 
as  the  liaison  between  the  Nation's  counties  and  other  levels  of  government;  and  achieve  public 
understanding  of  the  role  of  counties  in  the  Federal  system. 
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At  our  annual  board  of  directors  meeting  in  San  Antonio,  Texas  last  December, 
our  board  members  unanimously  endorsed  mandate  relief  as  our  top  legislative  pri- 
ority in  1995.  We  are  in  the  process  of  alerting  our  3,043  counties  about  pending 
action  on  the  new  bill.  We  will  also  continue  to  work  closely  with  our  sister  organi- 
zations to  ensure  broad  based  support  for  the  legislation. 

In  simimary  Mr.  Chairman,  the  national  association  of  counties  strongly  urge  all 
Members  in  both  houses  to  cosponsor  and  support  S.  1  and  its  companion  bill  in 
the  house.  Further,  we  urge  Members  to  oppose  all  weakening  amendments  or  any 
changes  to  the  bill  not  supported  by  the  leadership.  In  the  next  few  days  our  Mem- 
bers will  work  with  other  State  and  local  leaders  to  urge  their  senators  and  rep- 
resentatives to  pass  this  important  legislation.  After  its  enactment,  we  look  forward 
to  assisting  you  in  every  way  to  ensure  its  effective  implementation. 

That  concludes  my  testimony  Mr.  Chairman  and  again,  thank  you  for  the  oppor- 
tunity to  testify.  I  would  be  happy  to  answer  any  questions  at  the  appropriate  time. 

Chairman  RoTH.  Thank  you. 

Next  I  would  Hke  to  call  on  Councilwoman-At-Large  Ms.  Long- 
Banks. 

TESTIMONY  OF  CAROLYN  LONG-BANKS,  COUNCILWOMAN-AT- 
LARGE,  CITY  OF  ATLANTA,  GEORGIA,  ON  BEHALF  OF  THE 
NATIONAL  LEAGUE  OF  CITIES 

Ms.  Long-Banks.  Thank  you  very  much,  Mr.  Chairman  and  the 
Members  of  your  Committee,  as  well  as  Senator  Domenici's  Com- 
mittee, for  having  us  here  today. 

There  is  no  issue  as  important  to  the  leaders  of  the  Nation's 
cities  and  towns  this  afternoon  than  in  assuring  them  a  return  to 
a  sense  of  accountability,  and  to  assuring  local  taxpayers  thatlocal 
taxes  and  fees  may  once  again  be  devoted  to  meeting  public  safety 
and  other  priorities  and  needs. 

I  must  add  a  special  note  of  honor  and  appreciation  this  after- 
noon at  being  able  to  testify  on  legislation  sponsored  by  a  former 
mayor,  Senator  Kempthorne,  co-chaired  by  a  former  city  elected  of- 
ficial, Chairman  Domenici,  and  co-chaired  by  a  cosponsor  of  this 
bill.  Chairman  Roth,  who  helped,  with  the  Ranking  Minority  Mem- 
ber, Senator  Glenn,  to  steer  this  legislation  so  close  to  passage  last 
year.  Your  combined  experience  and  commitment  is  very  much  ap- 
preciated. 

The  National  League  of  Cities  represents  150,000  public  elected 
officials  from  cities  and  towns,  large  and  small,  across  the  country. 
These  leaders  have  charged  me  to  do  whatever  it  takes  to  earn 
your  support  and  commitment  to  move  this  legislation  through 
Congress  in  as  bipartisan  manner  as  possible.  I  am  here  to  obtain 
a  commitment  fi'om  you  that  you  will  support  the  mandates  relief 
bill,  S.  1,  and  will  work  for  full  Senate  passage  next  month. 

Let  me  explain  exactly  how  unfunded  mandates  affect  our  local 
governments  and  their  citizens.  Simply  put,  an  unfunded  Federal 
mandate  is  a  law  or  regulation  that  requires  a  city  or  a  town  to 
undertake  an  action  and  responsibility,  with  consequent  costs  to 
the  local  budget  but  no  reimbursement  by  the  Federal  Government. 

Such  mandates  more  often  than  not  are  one-size-fits-all,  so  that 
they  are  often  inappropriate  for  many  communities.  But,  most  im- 
portantly, they  put  an  uncompensated  Federal  requirement  ahead 
of  the  public  health  and  safety  of  the  citizens  of  any  community. 

For  instance,  last  October  1,  an  EPA  rule  was  triggered  into  ef- 
fect mandating  every  local  government  in  the  Nation  to  obtain  an 
EPA  stormwater  permit  for  every  discharge  point  in  a  community. 
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We  know  that  the  average  cost  to  larger  cities  is  $625,000  per  per- 
mit, or  the  equivalent  of  more  than  six  police  officers  per  year  in 
a  smaller  city. 

It  is  our  job,  as  local  elected  officials,  to  weigh  these  decisions 
about  which  actions  are  most  crucial  to  public  safety.  Yet,  this  Fed- 
eral action  on  October  1  allows  for  no  such  balancing.  Failure  to 
comply  with  the  Federal  mandate  subjects  us  to  not  only  Federal 
enforcement  and  penalties,  but  also  citizens'  suits. 

Because  of  the  civil  and  criminal  penalties  attached  to  the  un- 
funded Federal  mandates,  local  dollars  must  fund  Federal  environ- 
mental programs,  regardless  of  demonstrated  need  or  effectiveness, 
while  priorities  regarding  public  safety,  education,  public  health, 
police  and  fire  protection,  and  infrastructure  repair  are  squeezed. 
Shouldn't  our  citizens  be  concerned  about  their  safety?  Shouldn't 
they  have  some  equal  rights? 

In  our  1994  survey  of  municipal  elected  officials  which  we  will 
be  releasing  January  18,  it  shows  that  74.6  percent  of  our  members 
reported  that  the  unfunded  Federal  mandates  condition  worsened 
in  1994.  They  reported  that  this  issue  topped  the  list  of  "most  dete- 
riorated conditions"  in  cities  over  the  last  5  years. 

In  my  city,  Atlanta,  and  in  virtually  every  city  and  town  across 
America,  the  most  serious  perceived  threat  to  public  safety  in 
America  today  comes  from  crime  and  violence.  The  most  serious  ob- 
stacle to  our  efforts  to  meet  that  threat  comes  fi'om  unrestricted, 
unfunded  Federal  mandates  sapping  and  diverting  our  resources. 

We  need  the  ability  and  flexibility  to  focus  our  resources  and  to 
protect  our  citizens.  We  can  no  longer  afford  to  have  our  resources 
diverted  to  meet  a  laundry  list  of  standards  set  by  another  level 
of  government  that  bears  little  accountability  to  our  citizens  and 
taxpayers. 

Unfunded  Federal  mandates  are  not  just  of  concern  to  State  and 
local  officials.  They  affect  the  American  people  as  citizens  and  tax- 
payers. Almost  every  State  and  local  government  operate  under  a 
constitutional  or  statutory  balanced  budget  requirement.  In  order 
to  implement  unfunded  Federal  mandates,  the  money  has  to  come 
fi-om  somewhere.  Usually  it  comes  fi-om  our  citizens  in  the  form  of 
increased  taxes  and  fees,  or  in  reduced  public  services. 

The  reason  why  we  care  about  unfunded  mandates 

Chairman  RoTH.  Your  time  is  running  out.  Could  you  summarize 
the  remainder,  please? 

Ms.  Long-Banks.  Yes.  Again,  I  think  we  have  made  the  point, 
and  by  coming  last  I  believe  that  I  would  only  be  repeating  things 
that  the  other  representatives  have  said.  But  I  do  .want  to  empha- 
size that  we  want  to  make  sure  that  the  bill,  which  is  a  consensus 
document,  stays  the  way  that  it  is,  and  that  we  are  available  to 
work  with  the  Senators  at  any  time. 

[The  prepared  statement  of  Ms.  Long-Banks  follows:] 

PREPARED  STATEMENT  OF  MS.  LONG-BANKS 

Messieurs  Chairmen  and  Members  of  both  Committees,  thank  you  for  the  oppor- 
tunity to  speak  today  on  behalf  of  the  National  League  of  Cities,  of  which  I  cur- 
rently serve  as  President.  I  am  here  to  both  thank  you  for  the  foundations  laid  in 
1994  on  the  issue  of  unfunded  mandates  relief  for  State  and  local  governments  and 
to  urge  your  swift  action  and  enactment  of  S.  1.  There  is  no  issue  as  important  to 
the  leaders  of  the  Nation's  cities  and  towns  this  morning  than  in  assuring  them  a 
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return  to  a  sense  of  accountability  and  to  assuring  local  taxpayers  that  local  taxes 
and  fees  may,  once  again,  be  devoted  to  meeting  public  safety  and  other  local  prior- 
ities and  needs. 

I  must  add  a  special  note  of  honor  and  appreciation  this  morning  at  being  able 
to  testify  on  legislation  sponsored  by  a  former  mayor.  Senator  Kempthorne;  co- 
chaired  by  a  former  city  elected  official.  Chairman  Domenici;  and  co-chaired  by  a 
co-sponsor  of  this  bill,  Chairman  Roth,  who  helped,  with  the  Ranking  Minority 
Member,  Senator  Glenn,  to  steer  this  legislation  so  close  to  passage  last  year.  Your 
combined  experience  and  commitment  is  appreciated. 

NLC  represents  some  150,000  public  elected  officials  from  cities  and  towns  large 
and  small  across  the  country.  These  leaders  have  charged  me  to  do  whatever  it 
takes  to  earn  your  support  and  commitment  to  move  this  legislation  through  the 
Congress  in  as  bipeirtisan  a  mjmner  as  possible.  I  am  here  to  obtain  a  commitment 
from  you  that  you  will  support  the  mandates  reUef  bill,  S.  1,  and  will  work  for  full 
Senate  passage  this  month. 

Let  me  explain  exactly  how  unfunded  mandates  affect  local  governments  and 
their  citizens.  Simply  put,  an  unfunded  Federal  mandate  is  a  law  or  regulation  that 
requires  a  city  or  town  to  undertake  an  action  and  responsibility  with  consequent 
costs  to  the  local  budget,  but  no  reimbursement  by  the  Federal  Government.  Such 
mandates  are,  more  often  than  not,  one-size-fits-all,  so  that  they  are  often  inappro- 
priate for  many  communities.  But,  most  importantly,  they  put  an  uncompensated 
Federal  requirement  ahead  of  the  public  health  and  safety  of  the  citizens  of  any 
community. 

For  instance,  last  October  1,  an  EPA  rule  was  triggered  into  effect  mandating 
every  local  government  in  the  Nation  to  obtain  an  EPA  stormwater  permit  for  every 
discharge  point  in  a  community.  We  know  that  the  average  cost  for  larger  cities  is 
$625,000  per  permit — or  the  equivalent  of  more  than  six  police  officers  per  year  in 
a  smaller  city.  It  is  our  job,  as  local  elected  officials,  to  weigh  those  decisions  about 
which  actions  area  most  critical  to  public  safety.  Yet,  this  Federal  action  on  October 
1st  allows  for  no  such  balancing.  Feiilure  to  comply  with  the  Federal  mandate  sub- 
jects us  to  not  only  Federal  enforcement  and  penalties,  but  also  citizens'  suits. 

Because  of  the  civil  and  criminal  penalties  attached  to  unfunded  Federal  man- 
dates, local  dollars  must  fund  Federal  environmental  programs — regardless  of  dem- 
onstrated need  or  effiectiveness,  while  priorities  regarding  public  safety,  education, 
public  health,  police  and  fire  protection,  and  infrastructure  repair  are  squeezed. 
Shouldn't  our  citizens  concerned  about  their  safety  have  some  equal  rights? 

In  our  1994  survey  of  municipal  elected  officials  which  we  will  be  releasing  the 
week  after  next,  74.6  percent  of  our  members  reported  that  the  unfunded  Federal 
mandates  condition  worsened  in  1994.  They  reported  that  this  issue  topped  the  list 
of  "most  deteriorated  conditions"  in  cities  over  tne  last  5  years. 

In  my  city — and  in  virtually  every  city  and  town  across  America — the  most  seri- 
ous, perceived  threat  to  public  safety  in  America  today  comes  fi"om  crime  and  vio- 
lence. The  most  serious  obstacle  to  our  efforts  to  meet  that  threat  comes  from  unre- 
stricted, unfunded  Federal  mandates  sapping  and  diverting  our  resources.  We  need 
the  ability  and  flexibiUty  to  focus  our  resources  to  protect  our  citizens.  We  can  no 
longer  afford  to  have  our  resources  diverted  to  meet  a  laundry  list  of  standards  set 
by  another  level  of  government  that  bears  little  accountability  to  our  citizens  and 
taxpayers. 

Unfunded  Federal  mandates  are  not  just  of  concern  to  State  and  local  elected  offi- 
cials; they  affect  the  American  people  as  citizens  and  taxpayers.  Almost  every  State 
and  local  government  operate  under  a  constitutional  or  statutory  balanced  budget 
requirement.  In  order  to  implement  unfunded  Federal  mandates,  the  money  has  to 
come  from  somewhere.  Usually  it  comes  from  our  citizens  in  the  form  of  increased 
taxes  and  fees,  or  in  reduced  public  services. 

The  reason  whv  we  care  about  unfunded  mandates  is  not  because  we  are  "oppo- 
nents of  Federal  health  standards"  or  that  we  are  out  to  "undermine  Federal  protec- 
tion of  health  and  safety."  It  is  exactly  the  opposite.  State  and  local  officials  are 
committed  to  protecting  the  safety  and  health  of  the  citizens  we  serve,  but  unfunded 
mandates  are  making  this  task  nearly  impossible  to  accomplish.  We  would  all  like 
to  eliminate  every  risk  there  is  in  our  communities.  But  in  a  world  of  limited  re- 
sources, we  have  to  make  choices.  Failure  to  fund  Federal  mandates  avoids  the  re- 
sponsibility of  making  choices. 

For  more  than  a  decade,  it  has  been  increasingly  the  Federal  Government  that 
has  set  the  standards  designed  to  protect  the  health  of  the  public,  but  the  State  and 
local  governments  that  assumed  tne  responsibility  (and  liability)  for  implementing 
and  enforcing  these  standards. 

That  is  the  rub.  There  not  only  has  been  no  consensus  reached  between  the  var- 
ious levels  of  government  with  regard  to  shared  responsibilities,  but  rather  an  in- 
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creasing  clash.  Over  the  last  two  decades  the  Federal  Grovemment  has  arrogated  to 
itself— and  to  itself  alone — the  authority  to  determine  health  and  safety  standards — 
more  and  more  to  be  paid  for  entirely  by  State  and  local  taxpayers.  There  can  be 
no  question  that  what  was  once  a  partnership  has  seriously  deteriorated.  Where 
once  we  shared  common  responsibilities,  today  the  Federal  Government  imposes  its 
own  standards — irrespective  of  our  abilities  to  afford  Federal  spending  habits. 

Over  the  last  two  decades,  Congress  has  enacted  185  new  laws  passing  the  buck 
to  State  and  local  tax  and  rate  payers.  Yet,  during  this  same  period,  the  Federal 
partnership  that  once  helped  finance  Federal  mandates  has  declined  precipitously. 
The  General  Revenue  Sharing  program  begun  under  former  President  Nixon  to  dis- 
tribute assistance  to  States  and  local  governments  on  a  basis  of  fiscal  need  is  gone. 
The  municipal  wastewater  construction  treatment  grants  program,  the  largest  direct 
program  providing  direct  assistance  to  local  governments  when  Ronald  Reagan  came 
into  office  is  gone — replaced  by  a  loan  program  at  scarcely  10  percent  of  the  size. 

By  any  measure,  the  cost  to  States  and  local  governments  of  complying  with  Fed- 
eral environmental  and  labor  requirements  is  escalating.  More  ana  more,  the  Fed- 
eral Government  simply  decides  what  we  must  do.  It  leaves  the  issue  of  how  to  pay 
to  us. 

Because  current  Federal  environmental  and  other  unfunded  Federal  mandates 
make  no  choices  and  offer  no  flexibility  to  us  to  set  priorities  in  a  sane  fashion,  they 
undercut  resources.  They  fi-agment  resources  and  force  local  spending  without  re- 
gard to  use  of  resources  that  would  mean  the  greatest  benefit  in  terms  of  saved  lives 
and  property. 

All  State  and  local  governments  must  annually  or  biennially  determine  their 
spending  priorities.  With  a  hmited  amount  of  funds,  not  every  program  can  be  im- 
plemented. But  the  Federal  Government  has  increasingly  undercut  the  priorities  of 
our  families  and  citizens. 

In  contrast,  the  Federal  Government  has  an  enormous  advantage — no  matter  how 
many  priorities  it  identifies,  it  can  implement  all  of  them  by  passing  the  buck  to 
State  and  local  governments.  The  recognition  that  State  and  local  governments  are 
partners  in  governance  has  eroded  in  direct  proportion  to  the  number  of  unfunded 
Federal  mandates  imposed.  Mandate  relief  legislation  is  the  opportunity  for  Con- 
gress to  restore  balance  in  government  and  ensure  effective  ana  efficient  problem 
solving  at  the  local  level. 

And  I  want  to  make  very  clear  that  no  issue  has  united  Democrats,  Republicans 
and  State  and  local  officials  over  the  last  decade  than  this.  We,  together  this  morn- 
ing, speak  for  the  Nation's  elected  governors.  State  legislators,  and  county  and  city 
elected  officials — the  public  elected  officials  representing  all  Americans.  This  is  an 
issue  which  unites  all  of  us.  The  current  convention  that  it  is  the  Federal  Govern- 
ment's role  to  make  the  rules  and  our  taxpayers'  responsibility  to  pay  is  simply  no 
longer  acceptable.  It  must  change. 

We  are  united  in  our  efforts  to  support  Chairmen  Pete  Domenici  and  Senators 
Roth  and  Kempthome  to  change  the  rules.  We  have  been  and  will  continue  to  work 
together  with  these  leaders,  and  others  like  Reps.  Portman,  Moran,  Ewing,  and 
dinger — and  dozens  of  others  who  are  co-sponsors  of  mandate  relief  bills,  and  hun- 
dreds of  others  who  are  co-sponsors — to  insist  upon  a  true  partnership,  and  to  insist 
upon  greater  responsibility  and  accountability  by  the  Administration  and  Congress. 

Let  me  now  move  beyond  the  frustration  felt  by  local  elected  officials  dealing  with 
unfunded  mandates  to  the  promise  of  relief  that  S.  1  offers.  I  am  very  pleased  that 
unfunded  mandates  is  now  being  viewed  by  Congress  as  a  priority  issue.  Senator 
Kempthome,  Senator  Glenn,  and  the  Members  of  the  Governmental  Affairs  Com- 
mittee have  been  instrumental  in  moving  this  issue  to  the  legislative  forefront,  and 
we  appreciate  their  hard  work  and  commitment.  We  also  express  our  gratitude  to 
the  Budget  Committee  for  its  assistance  in  improving  upon  last  session's 
Kempthome-Glenn  bill.  The  alterations  incorporated  from  their  suggestions  are 
well-crafted,  provide  an  effective  method  of  enforcement,  and  recognize  permeability 
as  an  essential  component. 

I  believe  the  bill  we  have  before  us  is  precisely  the  solution  State  and  local  gov- 
ernments have  been  searching  for — it  holds  Congress  accountable  and  forces  it  to 
provide  funding  for  its  mandates.  Our  goal  is  to  force  the  Federal  Government  to 
set  priorities  and  stand  behind  them — this  legislation  will  accomplish  that  goal. 

S.  1  is  also  flexible  in  nature — a  concept  we  have  long  encouraged  in  legislation 
and  regulatory  rulemaking.  The  bill  allows  unfunded  mandates  to  be  imposed  upon 
State  and  local  governments  by  a  majority  override.  We  see  this  provision  as  an  im- 
portant strength  of  the  bill.  We  recognize  that  there  will  likely  be  occasions  where 
national  priorities  must  take  precedence  over  the  protections  from  unfunded  man- 
dates this  bill  grants.  This  majority  override  provision  affirms  our  position  that  the 
purpose  of  S.  1  is  not  to  derail  Federal  initiatives,  but  rather  to  ensure  that  Con- 
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gress  carefully  considers  all  the  implications  of  its  actions  and  that  only  legislation 
of  crucial  and  national  nature  be  enacted  at  the  expense  of  State  and  local  govern- 
ments. 

Let  me  reiterate  that  our  motivation  is  simply  that  of  our  role  as  public  servants. 
The  fundamental  question  that  drives  us  is  how  can  we  best  provide  for  the  health, 
safety,  and  welfare  of  our  citizens.  Answering  this  question  becomes  many  times 
more  difficult  when  our  resources  are  increasingly  dedicated  toward  implementing 
unfunded  mandates  rather  than  responding  to  the  needs  of  our  citizenry. 

In  a  perfect  world,  local  governments  would  have  unlimited  resources,  would  be 
able  to  eliminate  virtually  every  risk  to  the  health,  safety,  and  welfare  of  our  citi- 
zens, and  would  not  have  to  prioritize  or  make  choices  between  programs.  Unfortu- 
nately this  perfect  world  is  the  impossible  dream  of  every  local  government  official. 

In  the  very  imperfect  world  local  governments  currently  operate  in,  we  are  bur- 
dened by  unfunded  mandates  and  simultaneously  face  severe  fiscal  constraints.  We 
must  prioritize  and  make  choices.  Because  local  governments  are  forced  to  imple- 
ment unfunded  Federal  mandates.  Federal  priorities  must  be  chosen  over  local  pri- 
orities. A  Federal  regulation  that  is  expected  to  save  one  life  every  20  years  becomes 
more  important  in  fiscal  terms  than  a  local  police  squad  that  is  expected  to  save 
himdreds  of  lives  per  year. 

The  system  of  checks  and  balances  set  up  by  the  founding  fathers  was  not  moti- 
vated by  a  desire  to  finistrate  the  policymakers  or  the  public,  but  to  ensure  careful 
consideration  of  legislation  and  to  protect  against  the  enactment  of  misguided  poli- 
cies. S.  1  provides  such  a  check.  It  is  necessary  because  years  ago  Congress  discov- 
ered a  trap  door  in  the  system — it  discovered  that  the  easy  way  out  of  raising  Fed- 
eral taxes  £ind  prioritizing  Federal  initiatives  is  to  pass  the  costs  on  to  State  and 
local  governments.  S.  1  bolts  that  trap  door  and  ensures  that  it  be  used  in  emer- 
gencies only. 

Thank  you  for  your  time  and  consideration  of  this  very  important  issue.  I  would 
be  pleased  to  answer  any  questions. 

Chairman  ROTH.  We  appreciate  your  statement,  and  we  will  look 
forward  to  continue  working  with  you  on  this  matter. 
Ms.  Long-Banks.  Thank  you. 
Chairman  ROTH.  Mr.  Boehlje. 

TESTIMONY  OF  BOYD  W.  BOEHLJE,  PRESIDENT,  NATIONAL 
SCHOOL  BOARDS  ASSOCIATION 

Mr.  BOEHLJE.  Thank  you,  Mr.  Chairman.  I  am  Boyd  Boehlje.  I 
am  president  of  the  National  School  Boards  Association,  and  I  am 
a  school  board  member  from  Pella,  Iowa.  I  am  here  today  rep- 
resenting the  National  School  Boards  Association  and  our  95,000 
local  school  board  members  across  this  Nation. 

As  locally  elected  and  appointed  government  officials,  school 
board  members  are  uniquely  positioned  to  address  Federal  legisla- 
tive programs  from  the  standpoint  of  public  education  without  con- 
sideration of  their  personal  or  professional  interests.  I  am  particu- 
larly pleased  to  be  here  today  with  this  particular  panel  of  people 
who  have  worked  as  partners  with  the  Members  of  Congress  to  put 
unfunded  mandates  on  the  legislative  agenda. 

I  want  to  thank  you,  Mr.  Chairman,  Chairman  Domenici,  Sen- 
ators Kempthorne,  Glenn,  and  Exon,  Representatives  Clinger, 
Portman,  and  Condit.  All  are  among  the  msiny  Members  who  have 
been  very  active  in  bringing  this  bill  forward  and  sustaining  the 
focus  on  problems  created  by  unfunded  mandates. 

Let  me  tell  you  a  little  bit  about  local  school  board  members. 
Most  of  them  are  not  paid  for  their  service.  They  give  their  time 
because  they  care  about  the  education  of  their  children  and  the 
children  of  the  community,  and  they  want  to  ensure  that  those  chil- 
dren get  the  best  education  school  board  members  can  provide. 
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One  of  the  problems  they  have  is  that  unfunded  Federal  man- 
dates serve  as  a  constant  stumbling  block  on  fiscal  resources  that 
these  community  leaders  have  available  for  the  education  of  their 
children,  and  I  think  it  is  a  fair  statement  to  say  that  unfunded 
Federal  mandates  affect  every  one  of  our  Nation's  15,000  public 
school  systems. 

Too  often  the  consequences  of  implementing  costly  federally  man- 
dated programs  means  that  school  boards  have  to  go  into  trade- 
offs. They  have  to  decide  whether  they  are  going  to  have  larger 
class  sizes;  or  they  are  going  to  postpone  purchases  of  up-to-date 
curriculum  materials;  they  Eire  going  to  even  eliminate  some  edu- 
cational programs,  and  especially  in  those  areas  where  they  don't 
have  the  local  capacity  to  raise  taxes. 

And  when  they  can't  raise  taxes  locally  to  pay  for  a  mandate, 
then  the  expense  has  got  to  be  borne  by  a  local  property  tax,  which 
is  probably  the  most  difficult  and  regressive  method  for  raising 
taxes. 

What  we  are  trying  to  do  is  just  assure  that  the  children  in 
America  obtain  the  education  they  deserve.  We  want  that  edu- 
cation for  the  students.  They  need  it.  The  parents  and  the  tax- 
payers expect  it,  and  I  know  Congress  wants  first-class  education 
for  America's  school  children. 

But  you  must  understand,  and  we  must  all  understand,  that 
every  dollar  we  spend  to  fulfill  an  unfunded  mandate  or  an  under- 
funded mandate  is  $1  that  cannot  be  used  to  help  our  students 
achieve  excellence  in  education. 

We  control  a  budget  across  the  Nation,  in  school  boards,  of  more 
than  $250  billion,  and  too  much  of  this  budget  is  diverted  by  pro- 
grams mandated  but  not  paid  by  the  Federal  Government. 

GAO  completed  a  study  about  3  years  ago  and  found  that  15 
school  districts  alone  spent  almost  $30  million  during  those  3  years 
on  federally  required  asbestos  removal.  The  Federal  Government 
contributed  $142,000  to  that  clean-up.  Another  example:  A  Houston 
school  district  has  spent  more  than  $46  million  in  the  past  10  years 
to  remove  asbestos  with  virtually  no  Federal  assistance. 

These  and  other  school  districts  don't  have  much  room  to  maneu- 
ver in  their  budgets.  Most  school  systems  spend  $3  of  every  $4  on 
wages  and  benefits  for  their  employees,  and  the  remaining  dollar 
goes  for  all  other  expenditures,  including  the  entire  education  pro- 
gram. 

Several  months  ago  Congress  passed  H.R.  6,  the  Improving 
America's  Schools  Act,  which  is  a  $12  billion  reauthorization  of  the 
major  education  programs  for  schools  grades  K  through  12,  and  we 
need  this  money  to  help  students  achieve  the  highest  educational 
standards.  We  can't  afford  for  Congress  to  turn  around  next  week 
or  next  month  and  take  most  of  it  away  with  another  unfunded 
mandate. 

This  year  Congress  is  going  to  reauthorize  the  Individuals  with 
Disabilities  Act,  which  is  one  of  our  most  expensive  and  under- 
funded Federal  mandates.  As  was  mentioned  earlier,  when  Con- 
gress passed  this  law,  it  pledged  to  pay  40  percent  of  the  annual 
cost  of  the  special  education  mandate.  Instead,  the  government 
only  pays  7  percent  and  the  school  districts  pay  almost  $27  billion 
each  year  fi*om  local  and  State  resources. 
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S.  1  offers  a  comprehensive  approach  to  stopping  the  flow  of  un- 
derfunded mandates  that  occur  in  every  facet  of  school  business, 
from  mandates  in  the  area  of  labor  relations  to  environmental  test- 
ing and  abatement,  to  tax-exempt  bond  issuance  and  earnings  re- 
quirements, to  a  broad  range  of  educational  programs  for  tradi- 
tional and  special  education  needs. 

If  Congress  fails  to  pass  S.  1,  there  will  be  a  dual  impact  which 
will  be  an  enormous  continuing  financial  drain  on  local  govern- 
ments and  the  time  and  focus  of  school  leaders  lost  from  their  ap- 
propriate business  of  education  programs.  Taxpayers  who  complain 
about  the  quality  of  public  schools  are  finally  learning  that  Mem- 
bers of  Congress  must  be  held  accountable  for  the  votes  that  spend 
education's  scarce  dollars. 

The  very  children  Congress  seeks  to  help  are  the  ones  who  are 
hurt  most  by  the  growth  of  unfunded  mandates.  We  urge  you  to 
put  children  and  their  education  first.  We  ask  you  to  pass  S.  1  in 
its  present  form  and  reject  any  weakening  amendments. 

Thank  you  for  the  opportunity  to  testify. 

[The  prepared  statement  of  Mr.  Boehlje  follows:] 

PREPARED  STATEMENT  OF  MR.  BOEHLJE 

Good  morning,  I  am  Boyd  W.  Boehlje,  President  of  the  National  School  Boards  As- 
sociation (NSBA)  and  a  school  board  member  from  the  Pella  Community  School  Dis- 
trict, in  Pella,  Iowa.  I  am  here  today  representing  NSBA  on  behalf  of  the  over 
95,000  local  school  board  members  responsible  for  governing  local  public  school  dis- 
tricts across  the  Nation.  As  locally  elected  and  appointed  government  officials, 
school  board  members  are  uniquely  positioned  to  address  Federal  legislative  pro- 
grams from  the  standpoint  of  public  education,  without  consideration  to  their  per- 
sonal or  professional  interests. 

I  am  pleased  to  be  here  today  with  the  elected  officials  that  worked  as  partners 
with  Members  of  Congress  to  put  unfunded  mandates  on  the  legislative  agenda.  I 
want  to  applaud  Senators  Kempthorne,  Glenn,  and  Domenici,  and  Representatives 
dinger,  Portman,  and  Condit,  among  the  many  Members  of  Congress  who  have 
worked  hard  to  bring  and  sustain  congressional  focus  on  the  problems  created  by 
unfunded  Federal  mandates.  NSBA  appreciates  the  opportunity  to  testify  on  an 
issue  of  such  great  importance  to  every  school  board  member  across  the  country. 

Before  I  begin,  let  me  spend  a  moment  telling  you  about  school  board  members. 
The  vast  majority  of  school  board  members  are  not  paid  for  their  service.  Rather, 
they  give  their  time  because  they  care  about  the  education  of  their  own  children  and 
the  children  in  their  community.  The  education,  as  well  as  the  health  and  safety 
of  those  children,  is  a  very  real  concern  for  these  community  leaders.  They  want  to 
ensure  the  children  in  their  community  get  the  very  best  education  school  board 
members  can  provide.  As  a  result,  unfunded  Federal  mandates  serve  as  a  constant 
stumbling  block  on  the  fiscal  resources  those  community  leaders  have  available  for 
the  education  of  their  community's  children. 

Unfunded  Federal  mandates  affect  every  one  of  our  Nation's  15,000  public  school 
systems.  School  boards  across  the  country  are  struggling  to  find  the  money  to  pay 
for  the  programs  the  Federal  Government  tells  us  we  must  conduct.  Too  often,  the 
consequences  of  implementing  costly  federally  mandated  programs  means  school 
boards  face  unpalatable  tradeoffs:  larger  class  sizes,  postponing  purchases  of  up-to- 
date  curriculum  material,  even  eliminating  educational  programs — especially  in 
those  areas  of  the  country  that  do  not  have  the  capacity  to  raise  taxes.  When  school 
districts  can  raise  taxes  to  pay  for  the  mandate,  the  expense  is  borne  by  the  local 
property  tax,  which  is  the  most  difficult  and  regressive  method  for  raising  taxes. 

Local  school  boards  across  America  are  trsang  to  ensure  that  our  students  obtain 
the  education  they  deserve.  We  want  it,  the  students  need  it,  the  parents  and  tax- 
payers expect  it.  I  also  know  Members  of  Congress  want  a  first-class  education  for 
America's  school  children.  But  Congress  must  understand  that  every  dollar  we 
spend  to  fulfill  an  unfunded  or  under-funded  Federal  mandate  is  one  dollar  that 
cannot  be  used  to  help  our  students  achieve  educational  excellence. 

School  boards  nationwide  control  a  total  operations  budget  of  more  than  $250  bil- 
lion. Too  much  of  this  money  is  being  diverted  to  programs  mandated,  but  not  paid 
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for  by  the  Federal  Government.  The  magnitude  of  the  unfimded  mandate  burden 
on  schools  is  astounding.  Several  studies  of  school  districts  around  the  country  re- 
veal costs  that  no  school  district  could  withstand  without  endangering  education 
programs. 

In  1994,  thirteen  school  districts  that  comprise  one  county  in  California  with  a 
K-12  student  population  of  only  117,000,  added  up  the  cost  of  required  programs 
and  found  that  for  only  twelve  unfunded  mandates,  the  cost  was  more  than  $70  mil- 
Uon  over  3  years.  That's  $70  million  that  is  not  going  to  expand  computer  availabil- 
ity or  replacing  aging  school  buses  or  adding  books  to  the  libraries.  It's  $70  million 
taken  away  from  those  children. 

The  General  Accounting  Office  completed  a  study  3  years  ago  and  found  that  15 
school  districts  spent  almost  $30  million  during  3  years  on  federally  required  asbes- 
tos removal  alone.  The  Federal  Government  only  paid  $142,000  to  fund  the  clean 
up.  In  another  startling  example,  the  Houston  school  district  has  spent  more  than 
$46  million  in  the  past  10  years  to  remove  asbestos,  with  virtually  no  Federal  assist- 
ance. Experts  estimate  the  total  cost  to  the  Nation's  schools  of  the  asbestos  mandate 
has  been  $10  billion. 

These  and  other  school  districts  have  virtually  no  room  for  maneuvering  in  their 
budgets.  Most  school  systems  spend  $3  of  every  $4  on  wages  and  benefits  for  their 
employees.  The  remaining  dollar  goes  for  all  other  expenditures,  including  the  entire 
educational  program,  such  fixed  items  as  debt  service,  utility  charges,  facility  main- 
tenance and  repair,  and  running  what  is  most  likely  the  largest  transportation  sys- 
tem in  the  community. 

Several  months  ago.  Congress  passed  H.R.  6,  "Improving  America's  Schools  Act," 
the  $12  billion  reauthorization  of  the  major  education  programs  for  students  in 
grades  K  through  12.  This  is  money  we  need  to  help  students  achieve  the  highest 
educational  standards.  But  we  cannot  afford  for  Congress  to  turn  around  next  week 
or  next  month  and  take  most  of  it  away  with  yet  another  unfunded  mandate. 

This  year,  Congress  will  reauthorize  the  Individuals  with  Disabilities  Education 
Act,  which  is  one  of  our  most  expensive,  under-funded  Federal  mandates.  When 
Congress  originally  passed  the  law,  it  pledged  to  pay  40  percent  of  the  annual  cost 
of  the  special-education  mandate.  Instead,  the  Federal  Government  pays  only  7  per- 
cent, leaving  school  districts  to  pay  almost  $27  bilUon  each  year  from  local  and  State 
resources. 

Current  mandates  have  imploded  the  budgets  of  virtually  every  school  district  in 
this  country.  S.  1  offers  a  comprehensive  approach  to  stopping  the  flow  of  unfimded 
mandates  that  occur  in  every  facet  of  school  district  business — from  mandates  in  the 
areas  of  labor  relations  to  environmental  testing  and  abatement  to  tax-exempt  bond 
issuance  and  earnings  requirements  to  a  broad  range  of  education  programs  for  tra- 
ditional and  special  needs  students.  If  Congress  fails  to  pass  S.  1,  there  will  be  a 
dual  impact:  (1)  the  enormous  fiscal  drain;  and  (2)  the  time  and  focus  of  school  lead- 
ers lost  from  their  appropriate  business  of  educational  programs. 

The  taxpayers  who  complain  about  the  quality  of  public  schools  are  finally  learn- 
ing that  Members  of  Congress  must  be  held  accountable  for  the  votes  that  spend 
education's  scarce  dollars.  The  very  children  Congress  seeks  to  help  are  the  ones 
who  are  hurt  most  by  the  growth  of  unfunded  mandates. 

The  National  School  Boards  Association  urges  Congress  to  put  children  and  their 
education  first.  School  board  members  ask  you  to  pass  S.  1  and  to  reject  any  weak- 
ening amendments. 

Again,  thank  you  for  the  opportunity  to  testify  before  this  Joint  Committee  hear- 
ing. 

Chairman  Roth.  Well,  the  hour  is  growing  late,  and  I  want  to 
thank  each  and  every  one  of  you  for  being  here  today.  I  am  not 
going  to  ask  you  any  additional  questions  because  I  think  you  have 
made  the  most  important  statement  of  all.  That  is  that  you  support 
the  present  legislation  and  you  urge  that  it  be  enacted  as  quickly 
as  possible  in  its  present  form,  without  change 

The  fact  that  you  are  speaking  not  only  for  yourselves  but  for  the 
States,  for  the  counties,  local  governments,  cities,  legislatures,  as 
well  as  school  boards,  makes  this  a  very,  very  meaningful  state- 
ment. 

We  are  going  to  hold  the  mark-up  next  Monday.  As  you  heard 
earlier,  there  has  been  a  request  that  it  be  delayed,  but  it  is  our 
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intent  to  expedite  this  legislation  as  quickly  as  possible,  and  we  are 
hopeful  that  it  can  be  before  the  President  in  the  very  near  future. 

Senator  Dorgan. 

Senator  DORGAN.  Mr.  Chairman,  I  regret  that  I  was  over  on  the 
floor  of  the  Senate  and  attending  to  some  other  business,  so  I 
missed  a  number  of  the  presentations,  but  I  have  had  a  chance  to 
review  some  of  the  statements  that  have  been  presented. 

You  make  an  excellent  case.  You  have  heard  me  say  that  it  will 
be  my  intention  to  support  this  legislation.  I  helped  draft  part  of 
it.  You  also  heard  me  say,  and  I  would  address  to  Governor 
Voinovich,  that  this  is  a  two-way  street. 

I  don't  know  whether  you  were  in  the  room  and  you  heard  me 
complain  that  even  as  we  impose  requirements,  in  some  cases  ill- 
advised  requirements  without  funding,  on  other  levels  of  govern- 
ment, other  levels  of  government  impose  obligations  on  us  that  in 
some  cases  are  ill-advised.  I  used  as  an  example  the  bogus  provider 
taxes  that  some  States  are  imposing  in  order  to  suck  money  out  of 
the  Federal  trough  for  Medicaid. 

Some  have  said,  "Well,  we  wouldn't  have  to  do  that  if  we  didn't 
have  unfunded  mandates."  My  point  is,  when  we  pass  this  legisla- 
tion— and  I  think  we  will,  and  I  think  the  President  will  sign  it — 
because  I  think  responsibility  is  a  two-way  street,  I  hope  there  will 
be  substantial  change  in  the  NGA  and  elsewhere  on  some  of  these 
other  policies:  bogus  provider  taxes  and  other  issues. 

I  would  be  happy — I  don't  know  whether  you  were  in  the  room 
when  I  mentioned  that. 

Grovernor  VoiNOVlCH.  No,  I  wasn't,  but  I  am  familiar  with  what 
you  are  talking  about.  I  mentioned  earlier  in  my  remarks  to  Sen- 
ator Roth  that  I  think  part  of  the  problem  that  we  have  had  in  this 
country  over  the  years  is,  there  hasn't  been  enough  communication 
between  Members  of  Congress  and  the  governors  and  State  and 
local  government  officials. 

I  think  that  had  there  been,  a  lot  of  what  we  are  confronted  with 
today,  we  wouldn't  have  it,  or  we  would  be  doing  things  in  a  better 
way  than  we  are  now  doing  them.  We  would  be  using — I  talk  about 
value.  The  public  wants  the  same  thing  from  us  as  they  want  when 
they  go  out  to  a  store.  They  want  value.  They  want  a  quality  prod- 
uct for  the  least  amount  of  money. 

The  issue  is,  how  do  we  work  together  to  best  get  the  job  done, 
and  then  whether  it  should  be  here  or  locally,  and  then  who  funds 
it  and  who  administers  it.  So  I  think  that  hopefully  this  is  the  be- 
ginning of  a  new  partnership,  I  think  one  that  is  very,  very  essen- 
tial if  we  are  going  to  accomplish,  frankly,  what  I  would  like  to  see 
as  the  devolution  of  power  back  to  the  States  and  restoring  of  a 
balance  that  our  forefathers  envisioned  in  the  Constitution,  par- 
ticularly the  Tenth  Amendment. 

So  I  think  these  are  things  that  we  are  confronted  with,  but  I 
think  working  together,  you  are  going  to  see  some  real  progress 
made. 

Senator  DORGAN.  Well,  I  think  that  is  the  case,  and  I  agree  with 
those  who  say  that  when  you  disconnect  the  location  of  where 
money  is  raised  from  the  location  where  money  is  spent,  you  don't 
always  have  judicious  use  of  the  money  by  those  who  spend  it. 
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I  know  that  we  have  a  substantial  amount  of  funding  moving 
back  and  forth,  programs  that  are  designed  to  be  national  in  scope 
for  which  we  provide  fxmding,  and  they  say,  "Well,  provide  the 
funding,  but  no  strings."  What  happens  is  very  often  the  bureau- 
crats not  only  create  strings,  they  create  a  maze  of  strings  that  no 
one  even  understands,  let  alone  can  comply  with. 

So  we  need  to  get  back  to  a  better  balance.  I  come  from  a  town 
of  300  people,  and  the  Federal  Government's  presence  was  the  post 
office  and  a  flag  or  two,  but  essentially  that  was  the  relationship 
of  the  Federal  Government  to  my  home  town.  Now  our  relationship 
to  every  home  town  is  very  substantial. 

The  points  that  you  have  made  are  very  cogent  and  important 
and  relevant  points.  I  would  simply  observe  again,  it  is  always  a 
two-way  street,  and  we  need  to  do  things  differently. 

I  have  felt  so  upset  at  times  by  this  provider  tax — I  hate  to  keep 
bringing  it  up — in  Medicaid,  because  I  think  it  is  such  a  hoax,  and 
designed  clearly  as  a  hoax  to  extract  more  Federal  money.  So  when 
people  say  to  us,  "You  need  to  reform,"  I  say,  "You  bet,  and  I  will 
be  there  voting  for  the  reform."  But  I  say  to  others,  "You  need  to 
reform,  as  well,"  because  practices  on  both  sides,  I  think,  have  got- 
ten out  of  hand. 

Mr.  Franke,  one  final  point:  When  you  make  the  point  that  this 
legislation  needs  to  be  passed  as  is,  without  amendments,  you 
heard  me  say  that  I  intend  to  offer  a  couple  of  amendments,  one 
of  which  I  have  talked  to  Senator  Kempthorne  about,  a  minor 
amendment  but  important  to  me. 

We  need  not  create  a  new  commission.  We  need  to  restore  the 
legislation  as  it  was,  and  have  the  Advisory  Commission  on  Inter- 
governmental Relations  play  the  role  envisioned  in  this  legislation. 
That  is  the  way  that  it  was  drafted  and  remained  up  until  last 
Tuesday,  and  I  will  obviously  try  to  change  that. 

But  you  also  heard  me  mention  the  metric  system.  I  intend  to 
offer  an  amendment  of  that  type.  What  is  your  impression  of  that? 

Mr.  Franke.  Senator  Dorgan,  first  of  all — and  Chairman  Roth — 
I  am  not  an  expert  on  the  metric  system,  so  I  will  just — my  testi- 
mony specifically  said  as  is,  with  no  amendments  without  the  sup- 
port of  the  leadership.  If  you  can  get  the  support  of  Senators 
Kempthorne,  Roth,  and  Durenberger,  then  I  think  we  will  be  OK 
with  that. 

Senator  DORGAN.  Well,  I  am  now  part  of  the  Democratic  leader- 
ship, so  I  will  consider  that  as  part  of  your  caveat. 

Mr.  Franke.  Thank  you. 

Senator  DORGAN.  Senator  Roth,  thank  you. 

Again,  you  provide  excellent  testimony,  and  I  think  you  will  all 
have  cause  to  celebrate,  because  I  think  this  legislation  will  be 
signed  into  law.  Thank  you  very  much. 

Chairman  Roth.  Grovernor  Voinovich,  I  do  have  one  further  ques- 
tion I  would  like  to  ask  you.  I  think  you  make  a  very  important 
statement  in  your  prepared  statement  where  you  say,  "I  believe 
that  two  basic  questions  for  all  public  officials  should  be  what 
should  the  government  do  and  what  level  of  government  should  do 
it." 

There  has  been  a  lot  of  discussion  about  trying  to  sort  out  in  a 
better  manner  what  level  of  government  takes  responsibility  for 
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what  activities;  that  part  of  the  problem  we  have  today  is,  the  Fed- 
eral CJovernment  has  begun  to  become  involved  in  everything,  and 
it  is  sort  of  messing  up  the  whole  pie  instead  of  being  helpful,  at 
least  as  was  originally  intended. 

Would  it  be  helpful,  in  your  judgment,  to  try  to  hold  some  kind 
of  intergovernmental  conference  at  which  all  of  the  groups  you  are 
talking  about  try  to  see  if  we  can't  begin  making  some  headway, 
some  common  sense  as  to  what  level  of  government  should  be  in- 
volved in  what? 

Alice  Rivlin,  the  head  of  Congressional  Budget  Office  several 
years  ago,  in  a  book  she  wrote  prior  to  coming  back  into  govern- 
ment, takes  the  position  that  this  should  be  done.  I  wonder,  what 
is  your  comment?  And  I  would  be  interested  in  any  other  com- 
ments, as  well. 

Governor  VoiNOVlCH.  Oh,  I  really  think  that  it  is  incumbent  that 
it  occur,  particularly  in  the  work  that  you  are  going  to  be  doing  to 
deal  with  reducing  the  deficit,  because  necessarily  you  have  to  start 
considering,  are  these  programs  needed?  Should  we  be  in  it? 
Should  it  be  in  the  local  government? 

If  you  decide  that  it  is — I  like  to  use  the  Head  Start  program, 
which  is  one  of  my  favorites.  We  are  the  leader  in  the  country.  We 
spend  more  money.  State  money,  on  Head  Start  than  any  State  in 
the  Nation.  We  consider  it  to  be  a  very  good  education  program. 
There  are  only  12  States  that  are  involved. 

Perhaps  you  might  take  the  position  that  this  is  an  education 
issue,  it  is  a  State  responsibility,  it  is  a  local  responsibility.  We  are 
going  to  stay  in  this  and  say  to  States,  "If  you  want  to  participate, 
you  have  to  match  it.  If  you  are  not,  we  will  put  the  money  into 
reducing  the  budget.  For  those  of  you  that  are  in  it,  in  10  years 
we  are  out  of  it,  or  5  years.  You  will  have  to  pick  up  the  tab." 

I  think  that  if  you  don't  do  that,  then  what  will  happen  is  that 
as  you  cut  away  at  some  of  these  programs,  we  will  end  up  picking 
up  the  cost  of  them  on  the  local  level,  or  they  won't  be  picked  up 
and  then  you  are  going  to  have  a  disastrous  effect,  particularly  if 
you  are  talking  about  some  of  the  things  that  deal  with  the  safety 
net. 

So  I  think  as  we  move  through  this  deficit  reduction  issue,  that 
we  need  to  start  to  look  at  some  of  these  things  and  deal  with  them 
in  a  very  responsible  way,  because  I  think  if  we  don't  do  that,  that 
this  whole  business  of  devolution  and  trying  to  move  back  from 
where  we  are — and  it  has  taken  us  since  the  Depression  to  get 
here — is  not  going  to  work. 

So  I  think  your  suggestion  is  well  taken,  and  perhaps  the  best 
way  to  deal  with  it  is  to  take  certain  programs  that  you  are  dealing 
with  in  terms  of  the  deficit  and  say,  "Whose  responsibility  are 
these?"  And  then  if  they  are  local,  how  do  they  fund  them,  and  how 
long  is  it  going  to  take  for  them  to  pick  up  the  responsibility? 

I  went  through  this.  I  was  a  mayor  for  10  years.  I  started  out — 
I  left  after  10  years  with  $79  million  less  in  Federal  money.  Half 
the  CDBG  went  out.  Revenue  sharing  went  out.  Twelve  hundred 
employees  on  CETA  when  I  came  in  as  mayor,  they  disappeared. 
It  is  tough.  We  had  to  increase  our  taxes  in  the  City  of  Cleveland 
by  one-third  in  order  to  compensate  for  the  loss  of  these  dollars. 
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And  I  think  that  people  have  to  start  understanding  the  reality 
of  all  of  this,  that  some  of  this  stuff  is  really  necessary.  And  if  you 
don't  pay  for  it,  you  cut  it  out,  somebody  has  to  pay  for  it,  and 
that's  going  to  happen  either  on  the  local  or  the  State  level. 

So  we  have  a  real  challenge,  and  the  more  we  discuss  it  and  do 
what  you  have  just  suggested,  the  better  off  I  think  all  of  us  are 
going  to  be. 

Chairman  ROTH.  Thank  you  very  much. 

Ms.  Long-Banks.  I  think.  Senator,  that  our  constituents  that  we 
all  represent  sometimes  get  very  confused  as  to  what  responsibil- 
ities there  are  on  all  the  various  levels  of  government.  And  such 
a  conference  as  that,  I  think,  would  be  very,  very  helpful  for  us  to 
redefine  what  the  roles  are  for  each  level  of  government  and  also 
to  use  it  as  an  educational  tool  to  take  back  home  to  our  constitu- 
ents, so  that  they  will  know  who  is  responsible  for  our  various  de- 
livery of  services. 

Chairman  Roth.  Well,  we  may  have  some  hearings  on  this  prop- 
osition in  the  near  future,  and  if  so,  we  would  welcome  the  com- 
ments of  the  groups  you  represent. 

Well,  thank  you  very  much  again.  I  think  your  being  here  is  ex- 
tremely helpful  in  expediting  the  process.  And  we  hope  that  in  the 
very,  very  near  future  this  legislation  will  actually  be  law. 

It  is  now  my  pleasure  to  invite  Panel  4,  Justin  Dart,  the  Former 
Chairman  of  the  President's  Committee  on  Employment  of  People 
with  Disabilities,  and  Nancy  Donaldson,  the  Legislative  Director  of 
the  Service  Employees  International  Union.  It  is  a  pleasure  to  wel- 
come both  of  you. 

Mr.  Weisman.  My  name  is  James  Weisman.  I  am  accompanying 
Mr.  Dart.  I  am  an  attorney  for  Eastern  Paralyzed  Veterans  Asso- 
ciation, New  York  City. 

Chairman  ROTH.  lliank  you.  We  look  forward  to  hearing  your 
testimony.  We  would  ask  that  you,  as  we  have  in  the  past,  keep 
it  to  5  minutes,  and  your  full  statement,  of  course,  will  be  included 
as  if  read. 

Mr.  Dart,  would  you  care  to  start  out? 

TESTIMONY  OF  JUSTIN  DART,  FORMER  CHAIRMAN,  PRESI- 
DENT'S COMMITTEE  ON  EMPLOYMENT  OF  PEOPLE  WITH 
DISABILITIES;  ACCOMPANIED  BY  JAMES  WEISMAN,  ATTOR- 
NEY, EASTERN  PARALYZED  VETERANS  ASSOCIATION,  NEW 
YORK,  NEW  YORK 

Mr.  Dart.  Yes,  Mr.  Chairman.  It  is  an  honor  to  appear  before 
your  Committee  today.  My  testimony  today  will  focus  on  civil 
rights.  And  I  am  very  pleased  that  the  Unfunded  Mandates  Reform 
Act  of  1995,  which  is  the  subject  of  this  hearing,  does  not  apply  to 
laws  that  prohibit  discrimination  on  the  basis  of  race,  religion,  gen- 
der, national  origin,  or  disability  status.  This  is  entirely  appro- 
priate, morally  and  economically. 

Our  forefathers  and  mothers  came  to  this  country  because  we  of- 
fered unique  legal  guarantees  of  equal  opportunity.  They  got  rich, 
and  America  got  rich.  Every  time  we  expanded  our  civil  rights 
guarantees  to  include  another  oppressed  minority,  America  got 
richer. 
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On  July  26,  1990,  President  Bush  signed  the  Americans  with 
DisabiUties  Act,  the  world's  first  civil  rights  law  for  people  with 
disabilities.  Throughout  all  history,  people  with  disabilities  have 
been  regarded  and  treated  as  subhumans.  At  worst,  we  have  been 
killed  or  left  to  die  as  beggar  outcasts.  At  best,  we  have  been  iso- 
lated recipients  of  subsistence  welfare. 

Mr.  Chairman,  there  are  no  words  to  tell  you  what  it  means  to 
me  and  to  more  than  half  a  billion  people  with  disabilities  in  the 
world  that  the  ADA,  that  the  United  States  of  America,  has  de- 
clared us  to  be  human  beings  with  the  same  rights  as  other  human 
beings. 

And  then,  Mr.  Chairman,  how  can  I  express  to  you  what  we  who 
have  disabilities  feel  when  the  ADA,  when  our  citizenship,  is  called 
a  burden  to  the  Nation,  a  law  that  should  be  repealed  or  amended 
to  meaninglessness? 

The  Bill  of  Rights,  the  Emancipation  Proclamation,  the  Civil 
Rights  Act  of  1964  have  been  sources  of  litigation  and  expense,  but 
they  are  not  burdens  to  the  Nation.  They  are  the  power,  the  maj- 
esty, the  soul  of  the  Nation.  The  ADA  is  part  of  that  beautiful  soul. 

But  what  about  all  these  problems?  They  say  that  the  ADA  is 
going  to  bankrupt  States,  cities,  counties,  and  businesses. 

Mr.  Chsiirman,  no  one  has  gone  bankrupt  because  of  the  ADA. 
No  one  will  go  bankrupt  because  the  ADA  specifically  states  that 
no  public  entity  or  business  can  be  forced  to  take  any  action  that 
would  result  in  undue  financial  burden.  It  also  states  that,  when 
necessary,  services  can  be  delivered  to  citizens  with  disabihties  in 
alternative  ways  that  are  equitable  and  cost-effective. 

Mr.  Chairman,  nothing  could  be  more  Republican,  nothing  could 
be  more  Democrat,  nothing  could  be  more  in  harmony  with  family 
values,  with  reforming  welfare,  with  reducing  the  deficit,  and  with 
the  American  heritage  than  opening  the  doors  of  free  enterprise  de- 
mocracy to  Americans  with  disabilities.  We  get  off  of  welfare,  and 
we  work.  Every  county,  city,  and  State  will  prosper.  Every  Amer- 
ican will  prosper. 

Finally,  Mr,  Chairman,  the  leadership  of  the  104th  Congress  is 
examining  the  very  foundations  of  our  democratic  system.  This  is 
at  once  a  terrifying  challenge  and  a  magnificent  opportunity.  As  we 
approach  this  historic  task,  let  us  not  forget  that  democracy  is  still 
a  promise  to  be  kept,  not  only  to  people  with  disabilities,  not  only 
to  the  middle  class,  but  to  millions  of  people  who  £ire  poor,  people 
of  color,  Hispanics,  Asians,  women,  older  people,  children,  religious 
minorities,  gays,  and  many  others. 

Mr.  Chairman,  we  of  the  civil  rights  community  will  work  with 
you  to  create  Total  Opportunity  America.  But  we  will  resist  with 
all  of  our  strength  any  change  that  will  exclude  any  American  child 
or  any  American  adult  fi-om  a  real,  practical  opportunity  to  partici- 
pate in  the  American  dream. 

Let  us  join  together — Republicans,  Democrats,  and  Independents, 
liberals  and  conservatives,  rich,  poor,  and  middle  class — let  us  to- 
gether keep  the  sacred  pledge:  One  Nation,  under  God,  indivisible, 
with  liberty  and  justice  for  all.  Thank  you,  Mr.  Chairman. 

[Applause.] 

[The  prepared  statement  of  Mr.  Dart  follows:] 
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PREPARED  STATEMENT  OF  MR.  DART 

/  have  often  inquired  of  myself,  what  great  principle  or  idea  it  was  that 
kept  this  Confederacy  so  long  together.  It  was  not  the  mere  matter  of  separa- 
tion of  the  colonies  from  the  motherland;  hut  something  in  that  Declaration 
giving  liberty  not  alone  to  the  people  of  this  country,  but  hope  to  the  world 
for  all  future  time.  It  was  that  which  gave  promise  that  in  due  time  the 
weights  should  be  lifted  from  the  shoulders  of  all  men,  and  that  all  should 
have  an  equal  chance. — ^Abraham  Lincoln 

The  paramount  goal  of  the  United  States  was  set  long  ago.  It  is  to  guard 
the  rights  of  the  individual,  to  ensure  his  development,  and  to  enlarge  his 
opportunity.  .  .  .  Our  enduring  aim  is  to  build  a  Nation  and  help  build 
a  world  in  which  every  human  shall  be  free  to  develop  his  capacities  to  the 
fullest.  We  must  rededicate  ourselves  to  this  principle  and  thereby  strengthen 
its  appeal  to  a  world  in  political,  social,  economic  and  technological  revolu- 
tion.—-Canham,  Conant,  Darden,  Greenwalt,  Gruenther,  Hainaf,  Kerr,  Kil- 
lian,  Meany,  Pace  and  Wriston.  Report  of  the  Commission  on  Goals  For 
Americans  appointed  by  President  Eisenhower 

/  agree  with  you  that  "this  Nation  is  founded  on  the  principle  that  each 
human  life  is  sacred  and  inviolable.  People  with  disabilities  have  an  abso- 
lute right  and  responsibility  to  participate  fully  and  equally  in  society,  and^ 
to  maximize  their  quality  of  life  potential  in  manners  of  their  own  choosing." 
— Ronald  Reagan,  January  5,  1984,  in  a  letter  to  the  National  Council  on 
the  Handicapped  commenting  on  its  policy  statement  recommending  full 
civil  rights  coverage  for  Americans  with  disabilities. 


Members  of  the  Committees,  it  is  an  honor,  and  a  profound  responsibility  to  ap- 
I)ear  before  you  at  a  time  when  the  very  nature  of  American  government  is  being 
examined.  I  served  as  a  member  of  the  National  Council  on  Disability  and  Commis- 
sioner of  the  Rehabilitation  Services  Administration  in  the  Reagan  Administrations, 
and  as  chair  of  the  President's  Committee  on  Employment  of  People  with  Disabil- 
ities under  President  Bush  and,  imtil  December  1993,  under  President  Clinton. 

I  am  pleased  that  the  Unfunded  Mandate  Reform  Act  of  1995  which  is  the  subject 
of  this  nearing,  does  not  apply  to  laws  that  prohibit  discrimination  on  the  basis  of 
race,  religion,  gender,  national  origin  or  disabihty  status. 

This  is  entirely  appropriate.  Our  adversarial  political  dialogue  has  sometimes  cre- 
ated the  impression  that  civil  rights  is  a  kind  of  bothersome  burden  that  do-gooders 
impose  on  sound  business  and  sound  government.  History  says  no. 

Civil  rights  and  free  enterprise  are  two  sides  of  the  same  solid  gold  cultural  cur- 
rency that  has  revolutionized  the  productivity  and  the  quality  of  human  life. 

Our  forefathers  and  mothers  came  to  this  country  because  we  offered  extraor- 
dinary legal  guarantees  of  equal  opportunity.  They  got  rich  and  America  got  rich. 
Every  time  we  expanded  those  civil  rights  guarantees  to  include  another  oppressed 
minority,  Americans  got  richer.  With  the  strongest  civil  rights  guarantees  in  the 
world,  we  have  one  of  the  highest  standards  of  living  and  one  of  the  lowest  tax  rates 
among  industrial  democracies. 

America  is  not  rich  in  spite  of  civil  rights.  America  is  rich  because  of  civil  rights. 
Rich  in  money.  Richer  yet  in  human  dignity. 

Senators,  I  am  here  today  as  an  advocate  for  the  civil  rights  of  all  Americans.  I 
contracted  polio  in  1948,  when  I  was  18.  I  have  been  a  wheel  chair  user  ever  since. 
It  didn't  taKe  me  very  long  to  discover  that  people  with  disabilities  are  subject  to 
a  massive  residue  of  ancient  prejudice  and  obsolete  environments.  From  my  first 
day  as  a  freshman  at  the  University  of  Houston,  until  I  received  my  master's  de- 
gree, I  had  to  beg  passers-by  to  carry  me  up  and  down  steps  to  every  single  class. 
After  3  years  as  an  honor  student  in  the  education  department,  I  was  told  that  I 
would  be  denied  a  Texas  teacher's  certificate  because  of  my  wheel  chair. 

I  looked  around  me.  African  Americans  were  not  allowed  to  be  students  at  all. 
Hispanics  were  barely  tolerated.  Women  were  kept  in  their  place.  I  became  a  life 
long  civil  rights  advocate. 

My  younger  brother  Peter,  was  a  top  air  force  jet  pilot  when,  like  me,  he  was  dis- 
abled by  polio.  He  struggled  for  more  than  2  decades  against  hostile  attitudes  and 
hostile  environments.  Finally,  6  years  ago,  no  longer  able  to  bear  the  pain  of  rejec- 
tion by  his  beloved  Nation,  unwilling  to  accept  dependency,  he  took  his  own  life. 
Thousands  have  made  the  same  tragic  decision. 

My  father,  Justin  Dart,  Sr.,  was  a  fierce  Republican  and  crusader  for  democracy — 
a  member  of  the  Reagan  "kitchen  cabinet,"  which  he  insisted  did  not  exist.  He 
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taught  me  the  importance  of  pubUc  service.  He  said,  "Jus,  get  into  politics  as  if  your 
life  depended  on  it.  It  does." 

Senators,  America  has  been  good  to  me.  For  every  bad  break,  I've  had  ten  good 
ones.  I  love  this  country.  I'm  so  proud  of  America,  not  because  it's  perfect,  but  be- 
cause it  stands  for  action  to  make  the  human  dream  live. 

I  was  never  prouder  to  be  an  American  than  on  July  26,  1990,  when  President 
Bush  signed  the  Americans  with  Disabilities  Act. 

The  ADA  is  a  landmark  in  the  evolution  of  human  beings,  the  first  comprehensive 
civil  rights  law  for  people  with  disabilities  in  the  history  of  the  world. 

It  is  the  emancipation  proclamation  for  49  milUon  Americans  with  disabilities  and 
a  shining  s)Tnbol  of  hope  for  almost  a  billion  persons  with  disabilities  in  other  na- 
tions. 

There  are  no  words  to  tell  you  what  it  means  to  me  and  to  millions  of  Americans 
with  disabilities  to  be  legally  recognized  as  American  citizens,  as  human  beings. 

And  so,  it  would  also  be  impossible  to  convey  to  you  the  depth  of  the  singer  and 
the  terror  we  feel  when  we  read  that  our  sacred,  hard  won  civil  rights  law  is  still 
characterized  by  some  as  a  source  of  unwarranted  litigation,  a  burden  to  States, 
communities  and  businesses,  an  unnecessary  law  that  should  be  repealed  or  amend- 
ed to  meaninglessness. 

Senators,  the  Bill  of  Rights,  the  Emancipation  Proclamation,  the  Civil  Rights  Act 
of  1964,  the  Voting  Rights  Act,  the  Fair  Housing  Act  have  been  sources  of  litigation 
and  expense.  But  they  are  not  burdens  to  the  Nation.  They  are  the  power,  the  maj- 
esty, the  soul  of  the  Nation. 

The  ADA  is  not  a  burden  to  the  Nation.  It  is  the  most  recent  landmark  on  our 
magnificent  march  to  the  promised  land  where  our  dream  of  justice  and  prosperity 
will  be  lived  by  all. 

It  is  a  brilliant  blueprint  for  rational  change.  It  is  probably  the  most  cost-effective 
civil  rights  law  ever  passed.  It  will  enable  millions  of  citizens  with  disabilities  to 
rise  from  welfare  poverty  to  become  workers,  customers  and  taxpayers.  According 
to  President  Bush,  excluding  millions  of  people  with  disabilities  fi-om  the  productive 
mainstream  costs  $200  billion  cash  annually  in  public  and  private  funds.  The  ADA 
will  cost  a  tiny  fi-action  of  the  amount  it  will  save. 

The  ADA  provides  the  proper  balance  between  the  civil  rights  of  people  with  dis- 
abilities and  the  legitimate  concerns  of  State  and  local  governments,  employers,  and 
private  businesses.  It  is  flexible,  allowing  different  solutions  in  different  situations. 
It  has  numerous  provisions  designed  to  eliminate  undue  hardships  and  undue  finan- 
cial burdens  frequently  described  by  those  concerned  about  unfunded  mandates. 

Attorney  General  Dick  Thomburgh,  in  1989  Congressional  testimony  stated  it  this 
way:  'This  bill  is  fair,  balanced  legislation.  It  builds  on  an  extensive  body  of  statues, 
case  law,  and  regulations  to  avoid  unnecessary  confusion;  it  allows  maximum  flexi- 
biUty  for  compliance;  and  it  does  not  place  undue  burdens  on  Americans  who  must 
comply." 

Senators,  the  section  in  the  ADA  applicable  to  State  and  local  governments  is  ba- 
sically one  sentence  long — it  specifies  that  State  and  local  governments  must  comply 
with  the  very  same  standards  set  out  in  Section  504  of  the  Rehabilitation  Act  of 
1973.  Most  State  and  local  governments,  as  recipients  of  Federal  financial  assist- 
ance, have  been  subject  to  Section  504  rules  of  nondiscrimination  for  over  20  years. 

In  other  words,  those  governments  that  have  taken  reasonable  steps  over  the  past 
20  years  to  eliminate  architectural  and  other  artificial  barriers  in  compliance  with 
Section  504,  are  most  likely  already  in  compliance  with  the  ADA.  It  is  those  govern- 
ments that  have  done  the  least  over  this  period  that  are  now  complaining  the  loud- 
est. 

During  the  last  3  years  I  have  personally  held  at  least  two  forums  in  each  of  the 
50  States  to  dialogue  with  leaders  of  State  and  local  governments,  business,  and  the 
disability  community  about  full,  harmonious,  and  cost-effective  implementation  of 
the  ADA.  I  would  like  to  share  with  you  what  I  have  found. 

First,  those  communities  which  have  developed  formal  communications  among 
people  with  disabilities,  government  officials  and  private  businesses  have  had  the 
greatest  success  in  implementing  the  ADA  in  a  cost-effective  manner. 

People  with  disabilities  often  know  the  cheapest  way  to  ensure  compliance. 

For  example,  an  architect  might  propose  redesigning  a  water  fountain  to  lower  its 
height  at  a  cost  of  several  thousand  dollars.  On  the  other  hand,  a  person  with  a 
disability  would  suggest  installing  a  cup  dispenser  for  under  five  dollars. 

Mayor  Bob  Lanier  of  Houston  has  fostered  a  cooperative  implementation  of  the 
ADA.  A  conservative  former  businessperson,  he  was  re-elected  recently  with  the  full 
support  of  citizens  with  disabilities,  and  90.9%  of  the  total  popular  vote.  Houston's 
credit  rating  is  double  A. 
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Second,  there  is  a  lot  of  fear  and  misunderstanding  out  there  about  the  costs  of 
compliance  with  the  ADA.  This  fear  is  being  fueled  by  lawyers,  architects,  builders, 
and  self-styled  expert  consultants  whose  only  interest  is  to  promote  profits  for  them- 
selves. 

The  fears  being  raised  now  about  the  impact  of  the  ADA  are  similar  to  those  mis- 
givings that  were  raised  in  the  first  few  years  following  the  implementation  of  Sec- 
tion 504  of  the  Rehabihtation  Act.  There  were  predictions  that  those  covered  by  the 
Section  504  regulations  would  be  bankrupted  or  forced  to  severely  curtail  or  alter 
their  services.  These  doomsday  predictions  were  based  on  ignorance  and  myth  and 
proved  completely  false. 

Similar  misgivings  in  the  area  of  race  discrimination  surfaced  in  1965  and  proved 
to  be  equally  unfounded. 

Doomsday  predictions  about  the  ADA  have  not  come  true;  they  will  not  come  true. 

I  have  included  a  list  of  typical  mis-understandings  in  appendix  1  of  my  written 
testimony.  Let  me  ^ve  you  some  examples. 

State  and  local  officials  have  told  me  how  burdensome  it  is  to  require  that  all  pub- 
lic buses  be  retrofitted  with  lifts.  I  tell  them  that  they  are  misinformed — buses  are 
not  required  to  be  retrofitted;  only  new  buses  require  lifts.  Further,"  the  Federal 
Government  pays  a  significant  portion  of  the  cost  of  the  lift. 

State  and  local  officials  have  complained  to  me  about  how  they  have  to  make 
every  existing  building,  every  existing  entrance  way,  and  every  existing  bathroom 
accessible.  A  local  official  told  me  about  the  burden  of  installing  an  elevator  in  a 
small  rural  library. 

I  tell  them  someone  is  selling  them  a  bill  of  goods. 

With  respect  to  existing  facilities,  the  ADA  regulation  (section  35.150  of  part  35 
of  the  Code  of  Federal  regulations)  includes  a  standard  which  is  referred  to  as  the 
"program  accessibility"  standard.  What  this  means  is  that  the  program  of  services 
must  be  made  accessible,  but  not  necessarily  every  building  or  every  floor  of  every 
building.  In  other  words,  a  public  entity  is  not  required  to  make  structural  changes 
in  existing  facilities  where  other  methods  are  effective  in  achieving  compliance  with 
this  section. 

For  example,  according  to  the  regulations,  a  public  entity  can  comply  through 
such  means  as  reassignment  of  services  to  accessible  buildings,  assignment  of  aides 
to  beneficiaries,  home  visits,  delivery  of  services  at  alternative  accessible  sites,  or 
any  other  methods  that  result  in  making  its  services,  programs  or  activities  acces- 
sible. The  regulations  also  state  that  the  ADA: 

— does  NOT  necessarily  require  a  public  entity  to  make  each  of  its  existing 
facilities  accessible; 

— does  NOT  require  a  public  entity  to  take  any  action  that  would  threaten 
or  destroy  the  historic  significance  of  an  historic  property;  and 
— does  NOT  require  a  public  entity  to  take  any  action  that  it  can  dem- 
onstrate would  result  in  a  fundamental  alteration  in  the  nature  of  a  service, 
program,  or  activity  or  in  undue  financial  and  administrative  burdens. 

And  the  bottom  line:  the  ADA  specifically  states  that  no  public  entity  or  business 
can  be  forced  to  take  any  action  that  would  result  in  undue  financial  burdens. 

In  sum,  I  have  found  that  the  more  people  understand  about  what  the  ADA  does 
and  does  not  require,  the  more  comfortable  they  feel  about  implementation. 

Third,  I  have  also  learned  that  the  ADA  is  frequently  used  as  a  scapegoat  for  local 
officials  who  want  to  renovate  a  building  but  cannot  muster  sufficient  local  support. 

Last  year  I  read  in  a  weekly  newspaper  that  a  tiny  impoverished  West  Texas 
county  was  going  to  have  a  county  commissioners'  meeting  to  vote  for  "renovations 
to  the  court  house  required  by  the  ADA" — an  automatic  elevator,  new  bathrooms, 
all  kinds  of  expensive  things  I  knew  they  couldn't  afford  and  the  ADA  did  not  re- 
quire. 

I  called  the  county  judge  and  offered  to  come  to  the  meeting  and  explain  that  the 
ADA  really  didn't  require  them  to  spend  all  that  money  in  a  time  of  budget  prob- 
lems. He  said,  "Justin,  come  to  the  meeting  if  you  want  to,  but  keep  your  damn 
mouth  shut.  I  finally  got  the  votes  to  fix  this  run-down  courthouse  right  and  by  God 
I'm  going  to  do  it." 

Senators,  the  ADA  may  be  misunderstood,  but  it  is  not  a  burden.  It's  a  well 
thought-out,  well-written,  cost-effective  civil  rights  law.  It  declares  me  to  be  a 
human  being  and  I  thank  God  for  it. 

Nothing  could  be  more  Republican,  nothing  could  be  more  Democrat,  nothing 
could  be  more  in  harmony  with  family  values,  with  reforming  welfare,  with  reducing 
the  deficit  and  with  the  American  heritage  than  the  ADA,  which  opens  the  doors 
of  free  enterprise  opportunity  to  Americans  with  disabilities.  Every  county,  city,  and 
State  will  prosper.  Every  American  will  prosper. 
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What  we  need  is  not  less  civil  rights,  but  more  information,  and  more  courage  to 
use  it.  I  respectfully  suggest  a  simple  economical  solution  for  the  problems  of  misin- 
formation about  the  ADA,  and  the  resulting  unnecessary  expense  and  the  denial  of 
rights.  Congress  must  appropriate  a  sufficient  amount  of  money  to  allow  the  Depart- 
ment of  Justice  to  provide  accurate  ADA  information  to  State  and  local  commu- 
nities, to  business,  and  to  people  with  disabilities. 

Finally,  Senators,  the  leadership  of  the  104th  Congress  has  announced  an  aggres- 
sive agenda  to  dramatically  reshape  public  policy,  to  examine  the  very  foundations 
of  our  Federal  system. 

This  is  at  once  a  terrifying  challenge  and  a  magnificent  opportunity.  As  we  ap- 
proach this  historic  task,  let  us  not  be  overwhelmed  by  frustration  with  the  natural 
growing  pains  of  democracy.  Let  us  not  be  tempted  by  the  poll  takers'  passion  for 
instant,  pseudo  solutions  and  easy  scapegoats. 

Let  us  ensure  that  the  changes  we  make  are  changes  of  the  people,  by  the  people 
and  for  the  people — all  the  people. 

Let  us  ensure  that  the  remodeled  edifice  of  democracy  rests  firmly  on  the  concepts 
that  bind  us  together  as  a  Nation,  that  have  enabled  us  to  create  the  most  just, 
most  prosperous  culture  in  the  history  of  human  kind:  independence,  not  depend- 
ence, inclusion  not  exclusion,  empowerment,  not  paternalism,  investment  in  the  fu- 
ture, not  subsidy  for  the  past,  self-disciphned  productivity,  not  spendthrift  escapism. 

Senators,  we  of  the  civil  rights  community  will  work  with  you  to  create  total  op- 
portunity America.  But  we  will  resist  with  all  our  might  any  effort  to  divide  this 
Nation.  We  will  resist  any  change  that  will  exclude  any  American  child  or  adult 
from  a  real,  practical  opportunity  to  participate  in  the  American  dream. 

Let  us  join  together,  Republicans,  Democrats  and  Independents  to  make  our  mag- 
nificent dream  real  in  the  life  of  every  person. 

Thank  you  for  the  opportunity  to  share  my  views  with  the  Committee.  God  bless 
you. 

APPENDIX  1 — FLEXIBILITY  OF  THE  ADA  LEGAL  FRAMEWORK 
Overview  of  the  ADA  Legal  Framework 

The  landmark  Americans  with  Disabilities  Act  (ADA)  provides  comprehensive 
civil  rights  protections  to  individuals  with  disabilities  in  the  areas  of  employment, 
public  accommodations,  and  State  and  local  government  services. 

The  regulation  promulgated  by  the  Department  of  Justice  implementing  Title  II 
of  the  ADA  (State  and  local  governments)  is  found  in  Part  35  of  Title  28  of  the  Code 
of  Federal  Regulations. 

Most  programs  and  activities  of  State  and  local  governments  are  recipients  of  Fed- 
eral financial  assistance  from  one  or  more  Federal  funding  agencies  and,  therefore, 
are  already  covered  by  Section  504  of  the  Rehabilitation  Act  of  1973,  which  prohibits 
discrimination  on  the  basis  of  disability  in  federally  assisted  programs  and  activi- 
ties. 

Because  Title  II  of  the  ADA  essentially  extends  the  nondiscrimination  mandate 
of  Section  504  to  those  State  and  local  governments  that  do  not  receive  Federal  fi- 
nancial assistance,  the  ADA  regulation  parallels  the  provisions  of  existing  Section 
504  regulations.  This  approach  is  based  on  Section  204  of  the  ADA  which  simply 
incorporates  by  reference  Section  504  regulations  previously  issued  by  the  Justice 
Department. 

Definition  of  "Disability."  The  ADA  defines  "disability"  to  mean,  with  respect  to 
an  individual:  a  physical  or  mental  impairment  that  substantially  limits  one  or 
more  major  life  activities  of  such  individual,  a  record  of  such  an  impairment,  or 
being  regarded  as  having  such  an  impairment.  This  is  the  same  definition  included 
in  Section  504,  the  Fair  Housing  Act,  and  the  Air  Carriers  Access  Act. 

Employment.  Title  I  (and  Title  II  for  State  and  local  governments)  specifies  that 
an  employer  may  not  discriminate  against  any  qualified  individual  with  a  disability 
in  regard  to  any  term,  condition,  or  privilege  of  employment.  The  ADA  incorporates 
many  of  the  standards  of  discrimination  set  out  in  regulations  implementing  Section 
504,  including  the  obligation  to  provide  reasonable  accommodations  unless  it  would 
result  in  an  undue  hardship  on  the  operation  of  the  entity. 

Public  Services,  including  public  transportation.  Title  II  of  the  ADA  specifies  that 
no  qualified  individual  with  a  disability  may  be  discriminated  against  by  a  public 
entity,  i.e..  State  or  local  government.  As  explained  above,  the  ADA  regulations  par- 
allel Section  504  regulations. 

The  regulations  provide  that  renovations  and  new  construction  must  be  "readily 
accessible  to  and  usable  hy"  individuals  with  disabilities.  "ADAAG"  (Americans  with 
Disabilities  Accessibility  Guidelines  for  Buildings  and  Facilities)  standards  must  be 
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followed  unless  the  Attorney  General  certifies  that  State  standards  provide  equiva- 

With  respect  to  existing  facilities,  the  ADA  regulation  includes  a  standard  which 
is  referred  to  as  the  "program  accessibility"  standard.  What  this  means  is  that  the 
program  of  services  must  be  made  accessible,  but  not  necessarily  every  building  or 
very  floor  of  every  building. 

For  example,  according  to  the  regulations,  a  public  entity  can  comply  through 
such  means  as  reassignment  of  services  to  accessible  buildings,  assignment  of  aides 
to  beneficiaries,  home  visits,  delivery  of  services  at  alternative  accessible  sites,  or 
any  other  methods  that  result  in  making  its  services,  programs  or  activities  acces- 
sible. The  regulations  also  state  that  the  ADA: 

— does  NOT  necessarily  require  a  public  entity  to  make  each  of  its  existing 
facilities  accessible; 

—does  NOT  require  a  public  entity  to  take  any  action  that  would  threaten 
or  destroy  the  historic  significance  of  an  historic  property;  and 
—does  NOT  require  a  public  entity  to  take  any  action  that  it  can  dem- 
onstrate would  result  in  a  fundamental  alteration  in  the  nature  of  a  service, 
program,  or  activity  or  in  «ndue  financial  and  administrative  burdens. 

To  the  extent  structural  changes  in  facilities  are  undertaken  to  comply  with  the 
"program  accessibility"  standard,  State  and  local  governments  are  given  3  years, 
however,  in  any  event,  the  changes  should  be  made  as  expeditiously  as  possible. 

With  respect  to  public  transportation  provided  by  puolic  transit  authorities,  all 
new  fixed  route  buses  must  be  made  accessible  unless  a  transit  authority  can  dem- 
onstrate to  the  Secretary  of  Transportation  that  no  lifts  are  available  from  qualified 
manufacturers,  despite  the  fact  that  good  faith  efforts  have  been  made  to  locate 
such  lifts,  and  that  a  further  delay  in  purchasing  new  buses  would  significantly  im- 
pair transportation  services  in  the  community  served.  There  is  no  requirement  to  ret- 
rofit any  existing  bus. 

A  public  entity  must  also  provide  paratransit  for  those  individuals  with  disabil- 
ities who  cannot  otherwise  use  mainline  accessible  transportation  up  to  the  point 
where  the  provision  of  such  supplementary  services  would  pose  an  undue  financial 
burden  on  the  transit  authority. 

New  stations  must  be  designed  and  constructed  in  an  accessible  manner.  How- 
ever, only  key  existing  stations  serving  rapid  rail  and  light  rail  systems  must  be 
made  accessible  as  soon  as  practicable  but  in  no  more  than  30  years  where  modifica- 
tions are  extraordinarily  expensive  (with  two-thirds  of  the  stations  to  be  made  acces- 
sible with  20  years). 

Typical  Misunderstandings  About  the  ADA 

The  ADA  provides  the  proper  balance  between  the  rights  of  people  with  disabil- 
ities and  the  legitimate  concerns  of  State  and  local  governments.  It  allows  maximum 
flexibility  and  it  does  not  place  undue  burdens  on  State  and  local  governments  to 
comply. 

Unfortunately,  there  is  a  lot  of  fear  and  misunderstanding  by  State  and  local  offi- 
cials about  the  costs  of  compliance  with  the  ADA.  This  fear  is  fueled  by  lawyers, 
architects,  builders,  and  self-styled  axpert  consultants  whose  only  interest  is  to  pro- 
mote profits  for  themselves. 

Set  out  below  are  examples  of  "myths"  versus  "realities"  about  the  ADA. 

Self-Evaluations  and  Surveys 

A  large  county  in  the  Southwest  contracted  with  an  architectural  firm  for  a  sur- 
vey of  their  existing  buildings.  The  firm  utilized  the  barrier  removal  standards  of 
the  ADAAG,  which  cover  alternations  and  new  construction.  Because  this  higher 
standard  of  accessibility  was  used  (which  was  the  incorrect  standard),  Title  II's 
more  flexible  "program  accessibility"  standard  was  ignored. 

The  firm  indicated  that  each  existing  barrier,  in  every  building,  must  be  removed, 
which  would  have  cost  millions  of  dollars.  The  Department  of  Justice  advised  the 
county  of  Title  II's  "program  accessibility"  requirements  and  provided  concrete  ex- 
amples of  ways  Title  II  compliance  could  be  achieved  with  minimal  structural 
changes.  In  fact,  many  of  the  compliance  recommendations  required  no  structural 
changes. 

A  large  county  in  the  Northeast  undertook  an  expensive  survey  of  every  building 
in  the  county,  including  not  only  places  where  the  public  received  services  and  par- 
ticipated in  programs,  but  such  places  as  garages  where  construction  equipment  and 
snow  plows  were  stored.  Since  architectural  barriers  at  employee-only  work  spaces 
do  not  prohibit  people  with  disabilities  from  receiving  the  benefit  of  a  public  entity's 
programs,  these  barriers  need  not  be  removed.  The  employment  provisions  of  the 
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ADA  might  require  barrier  removal  at  employee-only  work  spaces,  but  only  when 
barrier  removal  is  used  to  reasonably  accommodate  a  disabled  applicant  for  employ- 
ment. 

A  school  district  in  Troy,  New  York  was  advised  by  a  consultant  that  all  schools 
had  to  be  retrofitted  with  elevators  and  that  one  school  with  an  elevator  required 
a  second  elevator  to  shorten  an  accessible  route.  The  school  district  was  advised  that 
other  alternatives  could  be  explored  (e.g.,  classes  on  ground  floor,  alternative  loca- 
tions for  PTA  meetings,  etc.). 

The  City  of  Albany  was  advised  that  all  restrooms  in  city  buildings  had  to  be 
made  accessible.  They  were  advised  that  a  targeted  retrofit  of  selected  restrooms 
could  satisfy  the  ADA's  access  requirements. 

A  county  Health  Department  north  of  New  York  City  was  about  to  renovate  a 
building  to  make  it  accessible  when  it  was  informed  that  its  programs  were  already 
accessible  since  all  services  were  available  at  convenient,  alternative  sites. 

The  Ulster  Veterans  Office  provided  inaccessible  van  service  for  trips  to  the  VA 
Hospital  in  Albany.  There  were  advised  to  purchase  a  new  accessible  van.  EPVA 
told  the  agency  to  contract  with  an  ambulette  service  when  necessary. 

Historic  Buildings 

A  small  county  in  Pennsylvania  housed  its  Veterans  Affairs  office  in  a  very  small 
building  which  is  listed  on  the  National  Register  of  Historic  Places.  Because  this 
building  was  not  wheelchair-accessible,  the  Veterans  Affairs  staff  had  adopted  the 
practice  of  conducting  interviews  and  any  other  necessary  business  at  the  homes  of 
clients  who  used  wheelchairs  or  other  mobility  devices. 

An  architectural  firm,  which  had  been  hired  by  the  county,  advised  the  country 
to  construct  a  ramp  to  the  building's  entrance  and  to  renovate  the  interior  to  comply 
with  accessibility  standards.  The  Department  of  Justice  informed  county  officials 
that  the  home  visit  policy  of  its  Veterans  Affairs  office  complied  with  the  ADA  "pro- 
gram accessibility"  requirements  and  no  structural  changes  were  necessary.  Esti- 
mated cost  savings  were  $20,000. 

The  Cooperstown,  New  York  historic  City  Hall  was  advised  to  install  an  elevator 
to  hearing  rooms  on  the  second  floor.  They  were  informed  that,  when  necessary, 
hearings  could  be  held  on  the  first  floor,  which  was  already  accessible. 

Polling  Sites  for  Elections 

A  question  was  raised  whether  polling  places  in  existing  inaccessible  facilities 
must  be  made  accessible  under  the  ADA.  The  Justice  Department  explained  that 
existing  polling  places  are  not  required  to  be  accessible,  provided  alternative  meth- 
ods are  effective  in  enabling  individuals  with  disabilities  to  cast  a  ballot  on  the  day 
of  the  election.  A  policy  of  taking  the  ballot  outside  to  a  voter  who  is  unable  to  enter 
the  polling  place  is  an  acceptable  method  of  providing  program  access. 

Hearing  Rooms  in  Town  Hall 

A  question  was  raised  whether  the  hearing  rooms  located  on  the  second  floor 
(which  was  inaccessible)  in  Town  Hall  would  have  to  be  made  accessible  in  order 
to  come  into  compliance  with  the  ADA.  In  this  case,  the  Town  acknowledged  that 
the  second  floor  of  the  Town  Hall  could  be  reached  only  by  ascending  a  flight  of 
stairs  and  that  the  second  floor  is  inaccessible  to  some  people  with  disabilities.  The 
first  floor  of  the  Town  Hall  was  accessible. 

The  Justice  Department  found  that  the  Town  was  not  required  to  make  the  sec- 
ond floor  accessible  because  it  had  adopted  a  policy  that  specifies  that  when  people 
with  disabilities  need  to  access  a  program,  service,  or  activity  (including  hearings) 
on  the  second  floor,  the  Town  will  relocate  it  to  the  first  floor. 
Curb  Cuts 

A  question  was  raised  regarding  the  scope  of  a  government's  obligation  to  make 
streets  accessible  i.e.,  curb  cuts.  The  Department  of  Justice  explained  that  Section 
35.150(d)(2)  of  the  ADA  regulations  States  that  public  entities  with  responsibility 
for  or  authority  over  streets,  roads,  or  walkways  must  prepare  a  schedule  for  provid- 
ing curb  ramps  where  pedestrian  walks  cross  curbs.  Priority  must  be  given  to  walk- 
ways serving  State  and  local  government  offices  and  facilities,  transportation,  places 
of  public  accommodation,  and  employers,  followed  by  walkways  serving  other  areas. 
This  schedule  must  be  included  as  part  of  the  transition. 

However,  the  Department  also  explained,  that  Section  35.150  does  not  necessarily 
require  a  curb  ramp  at  every  intersection.  Alternative  routes  to  buildings  that  make 
use  of  existing  curb  cuts  may  be  acceptable  under  the  concept  of  "program  acces- 
sibility," even  if  an  individual  with  a  disability  may  need  to  travel  a  longer  route 
to  reach  a  particular  building  than  would  a  nondisabled  individual. 
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Further,  in  residential  areas,  as  opposed  to  commercial  areas,  it  may  be  appro- 
priate to  establish  a  procedure  for  installing  curb  ramps  upon  request  when  an  indi- 
vidual with  disabilities  moves  into  a  neighborhood.  Moreover,  the  fundamental  al- 
ternation and  undue  burdens  defenses  will  limit  the  number  of  curb  ramps  required 
in  many  cases. 

In  the  case  of  new  construction  and  alterations,  the  rules  requires  that  curb 
ramps  be  provided  at  any  intersection  having  curbs  or  other  barriers  to  entry  from 
a  street  level  pedestrian  walkway. 

Athletic  Fields 

A  question  was  raised  whether  every  softball  field  in  the  city  would  have  to  be 
made  accessible.  The  city  was  particularly  concerned  with  the  expense  of  providing 
access  to  a  field  that  was  built  down  in  a  ditch  so  there  were  steep  walls  surround- 
ing it. 

According  to  the  "program  accessibility"  standard,  this  field  would  not  have  to  be 
made  accessible  so  long  as  other  fields  in  the  city  were  accessible. 

Parks  and  Recreation 

A  question  was  raised  by  the  New  York  State  Department  of  Parks  and  Recre- 
ation about  ensuring  access  to  the  seashore.  "Would  sandy  beaches  have  to  be 
paved."  The  answer  is  obviously  "no."  At  Jones  Beach  State  Park,  lifeguards  unroll 
a  vinyl  mat  which  gives  wheelchair  users  the  ability  to  travel  across  the  sandy 
beach.  Paving  the  beach  is  not  required  because  such  an  approach  would  "fun- 
damentally alter"  the  nature  of  the  beach.  Fundamental  alterations  are  not  re- 
quired. 

In  accordance  with  the  "program  access"  requirement.  New  York  State  was  not 
required  to  make  all  beaches  accessible.  However,  New  York  State  chose  to  make 
all  beaches  accessible  in  the  manner  previously  described  because  of  its  low  cost  and 
ease  of  administration. 

A  large  city  conducted  a  survey  of  all  of  its  parks  and  recreation  areas.  The  archi- 
tects informed  the  city  that  it  would  cost  millions  of  dollars  to  make  all  the  parks 
accessible.  Before  the  contracts  were  let,  the  city  was  informed  that  the  "program 
accessibility"  standard  only  required  that  some,  but  not  all,  of  the. parks  be  made 
accessible. 

A  City  in  Central  New  York  planned  to  close  a  municipal  pool  because  officials 
received  an  $84,000  estimate  to  render  it  accessible.  They  were  advised  to  relocate 
a  proposed  ramp  and  purchase  a  portable  transfer  tier,  saving  tens  of  thousands  of 
dollars. 


COMMON  QUESTIONS  ABOUT  TITLE  II  OF  THE  AMERICANS  WITH  DISABILITIES  ACT  (ADA) 

1.  Q:  Do  we  have  to  retrofit  every  existing  municipal  building  in  order  to  meet 
the  accessibility  requirements  of  the  ADA? 

A:  No.  Title  II  of  the  ADA  requires  that  a  public  entity  make  its  pro- 
grams accessible  to  people  with  disabilities,  not  necessarily  each  facility  or 
part  of  a  facility.  Program  accessibility  may  be  achieved  by  a  number  of 
methods.  While  in  many  situations  providing  access  to  facilities  through 
structural  methods,  such  as  alteration  of  existing  facilities  and  acquisition 
or  construction  of  additional  facilities,  may  be  the  most  efficient  method  of 
providing  program  accessibility,  the  public  entity  may  pursue  alternatives 
to  structural  changes  in  order  to  achieve  program  accessibility.  For  exam- 
ple, where  the  second-floor  office  of  a  public  welfare  agency  may  be  entered 
only  by  climbing  a  flight  of  stairs,  an  individual  with  a  mobility  impairment 
seeking  information  about  welfare  benefits  can  be  served  in  an  accessible 
ground  floor  location  or  in  another  accessible  building.  Similarly,  a  town 
may  move  a  public  hearing  from  an  inaccessible  building  to  a  building  that 
is  readily  accessible.  When  choosing  among  available  methods  of  providing 
program  accessibility,  a  public  entity  must  ^ve  priority  to  those  methods 
that  offer  services,  programs,  and  activities  in  the  most  integrated  setting 
appropriate. 

2.  Q:  If  we  opt  to  make  structural  changes  in  providing  program  accessibility,  are 
we  required  to  follow  a  particular  design  standard  in  making  those  changes? 

A:  Yes.  When  making  structural  changes  to  achieve  program  accessibility, 
a  public  entity  must  make  those  changes  in  accordance  with  the  standards 
for  new  construction  and  alterations.  See  question  No.  5. 
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3.  Q:  What  is  the  time  Une  for  making  structural  changes? 

A:  Any  structural  changes  that  are  required  to  achieve  program  acces- 
sibility must  be  made  by  January  26,  1995.  Each  public  entity  with  50  or 
more  employees  was  required  to  complete  a  transition  plan  by  July  26, 
1992,  setting  forth  the  steps  necessary  to  complete  the  changes. 

4.  Q:  Are  there  any  limitations  on  the  program  accessibiUty  requirement? 

A:  Yes.  A  public  entity  does  not  have  to  take  any  action  that  it  can  dem- 
onstrate would  result  in  a  fundamental  alteration  in  the  nature  of  its  pro- 
gram or  activity  or  in  undue  financial  and  administrative  burdens.  This  de- 
termination can  only  be  made  by  the  head  of  the  public  entity  or  his  or  her 
designee  and  must  be  accompanied  by  a  written  statement  of  the  reasons 
for  reaching  that  conclusion.  The  determination  that  undue  burdens  would 
result  must  be  based  on  all  resources  available  for  use  in  the  program.  If 
an  action  would  result  in  such  an  alteration  or  such  burdens,  the  public  en- 
tity must  take  any  other  action  that  would  not  result  in  such  an  alteration 
or  such  Iburdens  but  would  nevertheless  ensure  that  individuals  with  dis- 
abilities receive  the  benefits  and  services  of  the  program  or  activity. 

5.  Q:  What  architectural  design  standard  must  we  follow  for  new  construction  and 
alterations? 

A:  Public  entities  may  choose  from  two  design  standards  for  new  con- 
struction and  alterations.  They  can  choose  either  the  Uniform  Federal  Ac- 
cessibility Standards  (UFAS)  or  the  Americans  with  Disabilities  Act  Acces- 
sibility Guidelines  for  Buildings  and  Facilities  (ADAAG).  ADAAG  is  the 
standard  that  must  be  used  for  privately-owned  public  accommodations  and 
commercial  facilities  under  title  111  of  the  ADA.  If  ADAAG  is  chosen,  how- 
ever, public  entities  are  not  entitled  to  the  elevator  exemption  (which  per- 
mits certain  privately-owned  buildings  under  three  stories  or  under  3,000 
square  feet  per  floor  to  be  constructed  without  an  elevator). 

6.  Q:  Is  the  Federal  Government  planning  to  eliminate  this  choice  and  establish 
one  design  standard  for  new  construction  and  alterations? 

A:  Yes.  The  Department  of  Justice  is  proposing  to  amend  its  current  ADA 
Standards  for  Accessible  Design  (which  incorporate  ADAAG)  to  add  sections 
dealing  with  judicial  legislative,  and  regulatory  facilities,  detention  and  cor- 
rectional facilities,  residential  housing,  and  public  rights-of-way.  The  pro- 
posed amendment  would  apply  these  standards  to  new  construction  and  al- 
terations under  title  II.  Under  the  proposed  rule,  the  choice  between 
ADAAG  and  UFAS  would  be  eliminated. 

7.  Q:  We  want  to  make  accessibility  alterations  to  our  city  offices  which  are  lo- 
cated in  an  historic  building  listed  in  the  National  Register  of  Historic  Places.  Are 
we  prohibited  from  making  changes?  Which  rules  apply  to  us?  What  if  these  alter- 
ations would  destroy  the  historic  nature  of  the  building? 

A:  Alterations  to  historic  properties  must  comply  with  the  specific  provi- 
sions governing  historic  properties  in  ADAAG  or  UFAS,  to  the  maximum 
extent  feasible.  Under  those  provisions,  alterations  should  be  done  in  full 
compliance  with  the  alterations  standards  for  other  t5rpes  of  buildings.  How- 
ever, if  following  the  usual  standards  would  threaten  or  destroy  the  historic 
significance  of  a  feature  of  the  building,  alternative  standards  may  be  used. 
The  decision  to  use  alternative  standards  for  that  feature  must  be  made  in 
consultation  with  the  appropriate  historic  advisory  board  designated  in 
ADAAG  or  UFAS,  and  interested  persons  should  be  invited  to  participate 
in  the  decisionmaking  process. 

The  alternative  requirements  for  historic  buildings  or  facilities  provide  a 
minimal  level  of  access.  For  example — 

(1)  An  accessible  route  is  only  required  from  one  site  access  point  (such 
as  the  parking  lot). 

(2)  A  ramp  may  be  steeper  than  is  ordinarily  permitted. 

(3)  The  accessible  entrance  does  not  need  to  be  the  one  used  by  the  gen- 
eral public. 

(4)  Only  one  accessible  toilet  is  required  and  it  may  be  unisex. 

(5)  Accessible  routes  are  only  required  on  the  level  of  the  accessible  en- 
trance. 
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8.  Q:  But  what  if  complying  with  even  these  minimal  alternative  requirements 
will  threaten  or  destroy  the  historic  significance? 

A:  In  such  a  case,  which  is  rare,  the  public  entity  need  not  make  the 
structural  changes  required  by  UFAS  or  ADAAG.  If  structural  modifica- 
tions that  comply  with  UFAS  or  ADAAG  cannot  be  undertaken,  the  Depart- 
ment's regulation  requires  that  "program  accessibility"  be  provided. 

9.  Q:  Does  a  city  have  to  provide  curb  ramps  at  every  intersection  on  existing 
streets? 

A:  No.  To  promote  both  efficiency  and  accessibility,  public  entities  may 
choose  to  construct  curb  ramps  at  every  point  where  a  pedestrian  walkway 
intersects  a  curb,  but  they  are  not  necessarily  required  to  do  so.  Alternative 
routes  to  buildings  that  make  use  of  existing  curb  cuts  may  be  acceptable 
under  the  concept  of  program  accessibility  in  the  limited  circumstances 
where  individuals  with  disabilities  need  only  travel  a  marginally  longer 
route.  In  addition,  the  fundamental  alteration  and  undue  burden  limita- 
tions may  limit  the  number  of  curb  ramps  required. 

To  achieve  or  maintain  program  accessibility,  it  may  be  appropriate  to  es- 
tablish an  ongoing  procedure  for  installing  curb  ramps  upon  request  in 
areas  frequented  by  individuals  with  disabilities  as  residents,  employees,  or 
visitors. 

However,  when  streets,  roads,  or  highways  are  newly  built  or  altered, 
they  must  have  ramps  or  sloped  areas  wherever  there  are  curbs  or  other 
barriers  to  entry  from  a  sidewalk  or  path.  Likewise,  when  new  sidewalks 
or  paths  are  built  or  are  altered,  they  must  contain  curb  ramps  or  sloped 
areas  wherever  they  intersect  with  streets,  roads,  or  highways.  Resurfacing 
beyond  normal  maintenance  is  an  alteration.  Merely  filling  potholes  is  con- 
sidered to  be  normal  maintenance. 

10.  Q:  Where  a  public  library's  open  stacks  are  located  on  upper  floors  with  no 
elevator  access,  does  the  library  have  to  install  a  lift  or  an  elevator? 

A:  No.  As  an  alternative  to  installing  a  lift  or  elevator,  library  staff  may 
retrieve  books  for  patrons  who  use  wheelchairs.  Staff  must  be  available  to 
provide  assistance  during  the  operating  hours  of  the  library. 

11.  Q:  Does  a  municipal  performing  arts  center  that  provides  inexpensive  balcony 
seats  and  more  expensive  orchestra  seats  have  to  provide  access  to  the  balcony 
seats? 

A:  No.  In  lieu  of  providing  accessible  seating  on  the  balcony  level,  the  city 
can  make  a  reasonable  number  of  accessible  orchestra-level  seats  available 
at  the  lower  price  of  balcony  seats. 

12.  Q:  Is  a  city  required  to  modify  its  policies  whenever  requested  in  order  to  ac- 
commodate individuals  with  disabilities? 

A:  No.  A  public  entity  must  make  only  "reasonable  modifications"  in  its 
policies,  practices,  or  procedures  to  avoid  discrimination.  If  the  public  entity 
can  demonstrate  that  a  modification  would  fundamentally  alter  the  nature 
of  its  service,  program,  or  activity,  it  is  not  required  to  make  the  modifica- 
tion. 

For  example,  where  a  municipal  zoning  ordinance  requires  a  set-back  of 
12  feet  from  the  curb  in  the  central  business  district  and,  in  order  to  install 
a  ramp  to  the  front  entrance  of  a  pharmacy,  the  owner  requests  a  variance 
to  encroach  on  the  set-back  by  3  feet,  granting  the  variance  may  be  a  rea- 
sonable modification  of  town  policy. 

On  the  other  hand,  where  an  individual  with  an  environmental  illness  re- 
quests a  public  entity  to  adopt  a  policy  prohibiting  the  use  of  perfume  or 
other  scented  products  by  its  employees  who  come  into  contact  with  the 
public,  adopting  such  a  policy  is  not  considered  a  "reasonable"  modification 
of  the  public  entity's  personnel  policy. 

13.  Q:  Does  the  requirement  for  effective  communication  mean  that  a  city  has  to 
put  all  of  its  documents  in  Braille? 

A:  Braille  is  not  a  "required"  format  for  all  documents.  A  public  entity 
must  ensure  that  its  communications  with  individuals  with  disabilities  are 
as  effective  as  communications  with  others. 

A  public  entity  is  required  to  make  available  appropriate  auxiliary  aids 
and  services  where  necessary  to  ensure  effective  communication.  Examples 
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of  auxiliary  aids  and  services  that  benefit  various  individuals  with  vision 
impairments  include  magnifying  lenses,  qualified  readers,  taped  texts, 
audio  recordings,  Brailled  materials,  large  print  materials,  or  assistance  in 
locating  items. 

The  type  of  auxiliary  aid  or  service  necessary  to  ensure  effective  commu- 
nication will  vary  in  accordance  with  the  length  and  complexity  of  the  com- 
munication involved. 

For  example,  for  individuals  with  vision  impairments,  employees  can 
often  provide  oral  directions  or  read  written  instructions.  In  many  simple 
transactions,  such  as  paying  bills  or  filing  applications,  communications 
provided  through  such  simple  methods  will  be  as  effective  as  the  commu- 
nications provided  to  other  individuals  in  similar  transactions. 

Many  transactions,  however,  involve  more  complex  or  extensive  commu- 
nications than  can  be  provided  through  such  simple  methods  and  may  re- 
quire the  use  of  magnifying  lenses,  qualified  readers,  taped  texts,  audio  re- 
cordings, Brailled  materials,  or  large  print  materials. 

14.  Q:  Must  tax  bills  from  public  entities  be  available  in  Braille  and/or  large 
print?  What  about  other  documents? 

A:  Tax  bills  and  other  written  communications  provided  by  public  entities 
are  subject  to  the  requirement  for  effective  communication.  Thus,  where  a 
public  entity  provides  information  in  written  form,  it  must,  when  requested, 
make  that  information  available  to  individuals  with  vision  impairments  in 
a  form  that  is  usable  by  them.  "Large  print"  versions  of  written  documents 
may  be  produced  on  a  copier  with  enlargement  capacities.  Brailled  versions 
of  documents  produced  by  computers  may  be  produced  with  a  Braiille  print- 
er, or  audio  tapes  may  be  provided  for  individuals  who  are  unable  to  read 
large  print  or  do  not  use  Braille.  Brailled  documents  are  not  required  if  ef- 
fective communication  is  provided  by  other  means. 

15.  Q:  Does  a  city  have  to  arrange  for  a  sign  language  interpreter  every  time  staff 
members  deal  with  people  who  are  deaf  or  hard  of  hearing? 

A:  Sign  language  interpreters  are  not  required  for  all  dealings  with  peo- 
ple who  are  deaf  or  hard  of  hearing.  A  public  entity  is  required  to  make 
available  appropriate  auxiliary  aids  and  services  where  necessary  to  ensure 
effective  communication. 

Examples  of  auxiliary  aids  and  services  that  benefit  individuals  with 
hearing  impairments  include  qualified  interpreters,  notetakers,  computer- 
aided  transcription  services,  written  materials,  telephone  hand  set  amplifi- 
ers, assistive  listening  systems,  telephones  compatible  with  hearing  aids, 
closed  caption  decoders,  open  and  closed  captioning,  telecommunications  de- 
vices for  deaf  persons  (TDD's),  videotext  displays  and  exchange  of  written 
notes. 

The  type  of  auxiliary  aid  or  service  necessary  to  ensure  effective  commu- 
nication will  vary  in  accordance  with  the  length  and  complexity  of  the  com- 
munication involved. 

For  example,  employees  can  often  communicate  with  individuals  who 
have  hearing  impairments  through  written  materials  and  exchange  of  writ- 
ten notes.  In  many  simple  transactions,  such  as  pa5ang  bills  or  filing  appli- 
cations, communications  provided  through  such  simple  methods  will  be  as 
effective  as  the  communications  provided  to  other  individuals  in  similar 
transactions. 

Many  transactions,  however,  involve  more  complex  or  extensive  commu- 
nications than  can  be  provided  through  such  simple  methods  and  may  re- 
quire the  use  of  qualified  interpreters,  assistive  listening  systems,  videotext 
displays,  or  other  aids  or  services. 

16.  Q:  Do  all  city  departments  have  to  have  TDD's  to  communicate  with  people 
who  have  hearing  or  speech  impairments? 

A:  No.  Public  entities  that  communicate  by  telephone  must  provide  equal- 
ly effective  communication  to  individuals  with  disabilities,  including  hear- 
ing and  speech  impairments.  If  telephone  relay  services,  such  as  those  re- 
quired by  title  IV  of  the  ADA,  are  available,  these  services  generally  may 
be  used  to  meet  this  requirement. 

Relay  services  involve  a  relay  operator  who  uses  both  a  standard  tele- 
phone and  a  TDD  to  type  the  voice  messages  to  the  TDD  user  and  read  the 
TDD  messages  to  the  standard  telephone  user.  Where  such  services  are 
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available,  public  employees  must  be  instructed  to  accept  and  handle  relayed 
calls  in  the  normal  course  of  business. 

However,  State  and  local  agencies  that  provide  emergency  telephone  serv- 
ices must  provide  "direct  access"  to  individuals  who  rely  on  a  TDD  or  com- 
puter modem  for  telephone  communication.  Telephone  access  through  a 
third  party  or  through  a  relay  service  does  not  satisfy  the  requirement  for 
direct  access. 
17.  Q:  Are  there  any  limitations  on  a  public  entity's  obligation  to  provide  effective 
communication? 

A:  Yes.  This  obligation  does  not  require  a  pvlblic  entity  to  take  any  action 
that  it  can  demonstrate  would  result  in  a  fundamental  alteration  in  the  na- 
ture of  its  services,  programs,  or  activities,  or  in  undue  financial  and  ad- 
ministrative burdens. 
18   Q:  Is  there  any  money  available  to  help  local  governments  comply  with  the 
ADA? 

A:  Yes.  Funding  available  through  the  Community  Development  Block 
Grant  program  at  the  U.S.  Department  of  Housing  and  Urban  Development 
may  be  used  for  accessibility  purposes,  such  as  installation  of  ramps,  curb 
cuts,  wider  doorways,  wider  parking  spaces,  and  elevators.  Units  of  local 
government  that  have  specific  questions  concerning  the  use  of  CDBG  funds 
for  the  removal  of  barriers  should  contact  their  local  HUD  Office  of  Commu- 
nity Planning  and  Development  or  call  the  Entitlement  Communities  Divi- 
sion at  HUD,  (202)  708-1577,  for  additional  information. 

Chairman  ROTH.  Thank  you,  Mr.  Dart,  for  a  very  eloquent  state- 
ment, and  let  me  also  congratulate  you  for  the  public  service  you 
have  provided. 

Ms.  Donaldson,  we  now  look  forward  to  hearing  from  you. 

TESTIMONY  OF  NANCY  DONALDSON,  LEGISLATIVE  DIRECTOR, 
SERVICE  EMPLOYEES  INTERNATIONAL  UNION 

Ms.  Donaldson.  My  name  is  Nancy  Donaldson.  I  am  the  Legis- 
lative Director  of  the  Service  Employees  International  Union.  On 
behalf  of  the  1.1  million  SEIU  members  who  work  in  health  care 
for  the  public  sector  and  in  building  services,  I  would  like  to  thank 
you  for  the  opportunity  to  present  our  views  on  this  important  sub- 
ject, unfunded  mandates. 

Let  me  also  say  that  SEIU  is  working  in  coalition  with  over  200 
groups  and  organizations  who  are  equally  concerned  about  the  im- 
plications, some  of  them,  of  the  unfunded  mandates  legislation  be- 
fore you.  This  coalition  is  quite  broad,  encompassing  labor  unions, 
consumer  groups,  civil  rights  organizations,  environmentalists,  and 
others  who  share  in  common  a  concern  about  preserving  the  power 
of  democratic  government  to  enact  and  implement  protections  de- 
sired by  ordinary  Americans. 

We  bring  a  unique  perspective  as  a  representative  of  public  sec- 
tor employees,  because  we,  too,  in  many  ways  have  felt  the  impacts 
of  unfunded  mandates  on  State  and  local  entities.  Our  members,  in 
some  cases,  have  lost  jobs  and  benefits  because  of  the  pressure  in 
the  budgets. 

Nevertheless,  it  is  our  position  that  unfunded  mandates  are  not 
inherently  wrong  and  that,  in  fact,  some  mandates  to  Federal  and 
State  governments,  in  addition  to  the  private  sector,  should  not  be 
funded  by  the  Federal  Government. 

I  want  to  emphasize  that  S.  1  will  have  a  very  real  impact  on 
real  people  like  those  that  SEIU  represents.  SEIU  members  work 
in  the  service  sector.  Our  nursing  home  workers  and  building  serv- 
ice  workers,   mostly  janitors,   start  bargaining   at  the   minimum 
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wage.  Today  someone  working  full-time  for  minimum  wage  for  a 
year  earns  only  $8,840,  which  is  $6,000  below  the  poverty  line  for 
a  family  of  four. 

We  believe  that  a  minimum  wage  increase  is  long  overdue.  But 
S.  1  would  raise  serious  new  barriers  to  a  minimum  wage  increase. 
Any  increase  would  clearly  be  a  mandate  and  would  impact  State 
and  local  governments,  and  therefore  it  would  become  subject  to 
this  bill. 

States  and  localities  employ  many  low-wage  workers.  In  fact,  in 
1985  when  the  Supreme  Court  in  the  Garcia  decision  extended  the 
Fair  Labor  Standards  Act  to  State  and  local  governments,  the  De- 
partment of  Labor  estimated  at  that  time  that  260,000  public  work- 
ers were  earning  less  than  the  minimum  wage,  then  $3.35  an  hour. 

S.  1  would  require  public  employees  to  be  compensated  by  the 
Federal  Government  for  the  costs  of  this  increase. 

A  raise  in  the  minimum  wage  would — that  would  be  one  option — 
or  it  would  not  be  enforced  in  the  public  sector,  but  it  would  be  en- 
forced in  the  private  sector.  This  would  mean  that  the  private  em- 
ployers would  have  to  pay  a  higher  minimum  wage  and  that  public 
employers  would  not. 

We  think  that  that  also — that  uneven  application  is  not  a  good 
idea.  We  feel  the  same  way  about  family  and  medical  leave  and 
many  other  important  pieces  of  legislation  that  have  previously 
passed  and  that  are  coming  forward. 

We  urge  you  to  consider  exempting  S.  1  from  Federal  standards 
that  apply  across  the  board. 

Working  Americans  face  serious  hazards  in  the  workplace.  For 
example,  health  workers,  which  we  represent  about  400,000,  are 
facing  the  resurgence  of  tuberculosis,  which  is  sweeping  through 
our  Nation's  health  care,  prison,  and  social  service  facilities.  Every 
day,  workers  in  these  facilities  are  exposed  to  TB  infection,  and  to 
date  at  least  six  have  died  as  a  result.  OSHA  has  put  a  promulga- 
tion of  a  TB  exposure  standard  on  a  fast  track  in  order  to  cope  with 
this  public  health  emergency. 

When  I  say  "public,"  a  lot  of  the  problems  are  actually  happening 
in  public  hospitals. 

However  under  S.  1,  the  publication  of  even  a  proposed  rule 
would  be  delayed  indefinitely  as  OSHA  is  forced  to  conduct  these 
behind-the-scenes  consultations  with  State  and  local  governments. 

Already,  as  you  well  know,  OSHA  and  other  agency  standards 
are  subject  to  a  long  process  of  public  review  and  comment.  By 
dragging  out  this  phase  of  consultation,  public  employers  are  at  the 
very  least  able  to  delay,  if  not  stop,  important  standards. 

We  strongly  object  and  have  serious  concerns  about  public  em- 
ployers having  special  privileges  and  access  and  the  concerns  of 
workers  not  being  considered  similarly. 

We  also  would  like  to  raise  one  additional  concern.  I  was  here 
and  I  heard  Senator  Kempthorne  testify,  I  believe  in  response  to 
your  question,  that  the  legislation,  as  defined,  does  not  apply  to  ex- 
isting mandates. 

I  would  just  like  to  raise  a  concern  that  the  definitions,  as  we 
understand  them,  would  actually  allow  the  application  to  existing 
mandates  if  they  are  not  currently  authorized,  if  they  have  come 
out  of  authorization,  or  if  by  design  or  lack  of  design  they  became 
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unauthorized  in  the  process  before  the  new  reauthorization  hap- 
pened. We  are  very  concerned  about  the  mischief  that  can  be 
played  with  this. 

SEIU  urges  the  Committee  to  weigh  carefully  the  far-reaching 
implications  of  S.  1  and  to  give  thorough  consideration  to  the 
amendments  we  have  suggested.  Without  these  Eunendments,  the 
legislation  will  serve  only  to  increase  the  frustration  of  ordinary 
citizens  with  the  ineffectiveness  of  a  Federal  Government  so  tied 
in  knots  by  incomprehensible  procedures  that  it  cannot  enact  the 
simplest  protective  measures  that  they  demand. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Donaldson  follows:] 

PREPARED  STATEMENT  OF  MS.  DONALDSON 

My  name  is  Nancy  Donaldson  and  I  am  the  Director  of  Legislation  for  the  Service 
Employees  International  Union.  On  behalf  of  SEIU's  1.1  million  members  who  work 
in  health  care,  the  public  sector  and  building  services,  I  would  like  to  thank  Chair- 
men of  both  Committees  for  this  opportunity  to  present  our  views  on  an  issue  of 
profound  importance:  unfunded  mandates.  As  taxpayers  and  citizens,  we  are  con- 
cerned about  the  ability  of  government  to  deliver  the  services  and  protections  that 
our  families  need. 

Let  me  also  point  out  that  SEIU  is  working  in  coalition  with  more  than  200  other 
organizations  who  are  equally  concerned  about  the  implications  of  unfunded  man- 
dates legislation  like  S.  1.  This  coalition  is  quite  broad,  encompassing  labor  unions, 
consumer  groups,  civil  rights  organizations,  environmentalists,  and  others,  who 
share  a  common  concern  about  preserving  the  power  of  democratic  government  to 
enact  and  implement  protections  desired  by  ordinary  Americans. 

States,  counties  and  municipalities  are  caught  in  an  ever-tightening  fiscal  vise. 
This  is  a  very  real  problem  and  one  which  the  Federal  Government  itself  has  exac- 
erbated. For  the  past  20  years,  as  demands  on  them  have  grown,  the  share  of  State 
and  local  governments'  resources  supplied  by  the  Federal  Gtovemment  has  declined 
markedly. 

Failure  to  control  health  care  costs  exacerbates  the  problem:  Whereas  in  1980, 
health  care  accounted  for  only  17  percent  of  the  Federal  grants-in-aid  dollar,  today 
it  eats  up  over  41  percent,  leaving  less  for  other  needs.  Of  course,  I  need  remind 
no  one  that  comprehensive  health  care  reform,  which  would  have  gone  a  long  way 
towards  restoring  balance  to  intergovernmental  finances,  failed  in  the  last  Congress. 

Unfortunately,  instead  of  tackling  the  resource  problem  head-on,  a  phony  solution 
is  gaining  support.  This  approach,  known  as  "unfunded  mandate  reform"  does  noth- 
ing to  address  directly  the  fiscal  difficulties  of  States  and  localities.  In  fact,  it  is 
being  advocated  by  many  of  the  same  people  who  argue  for  across-the-board  cuts 
in  discretionary  spending,  including  grants-in-aid  to  the  States. 

If  legislation  like  S.  1  becomes  law,  then  States  and  localities  could  refuse  to  com- 
ply with  Federal  laws  that  did  not  include  funds  to  reimburse  them  for  the  cost  of 
obeying  the  law.  The  law  would  be  enforceable  onW  to  the  extent  that  funds  were 
appropriated  for  the  intergovernmental  mandate.  This  would  make  government  un- 
workable as  the  implementation  of  Federal  programs  would  be  held  hostage  to  the 
annual  appropriations  process. 

Make  no  mistake  about  it,  advocates  of  S.  1  and  similar  legislation  intend  to  sabo- 
tage enactment  of  any  law  or  regulation  that  benefits  working  Americans.  For  ex- 
ample, had  S.  1  been  in  effect,  then  passage  of  the  Family  and  Medical  Leave  Act 
and  the  Americans  with  Disabilities  Act,  among  others,  would  have  been  made 
much  more  difficult,  if  not  impossible. 

Let  me  review  two  pressing  Federal  actions  which  are  very  high  priorities  for  the 
workers  SEIU  represents  and  which  would  be  adversely  affected  by  S.  1. 

S.  1  Would  Hurt  the  Poorest  Workers 

S.  1  would  hurt  the  poorest  workers  by  making  it  more  difficult  to  secure  a  long 
overdue  increase  in  the  Federal  minimum  wage.  Today,  the  minimum  wage  buys 
only  65  percent  of  what  it  did  10  years  ago.  Someone  working  full  time  for  a  year 
would  earn  only  $8,840,  about  $6,000  below  the  poverty  line  for  a  family  of  four. 

Any  increase  in  the  minimum  wage  would  impact  State  and  local  government  and 
would  therefore  be  considered  an  intergovernmental  mandate.  States  and  localities 
employ  many  low-wage  workers.  In  1985,  when  the  Garcia  decision  extended  the 
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Fair  Labor  Standards  Act  to  the  State  and  local  governments,  the  Depeurtment  of 
Labor  estimated  that  260,000  pubUc  workers  were  earning  less  than  the  minimum 
wage,  then  $3.35  per  hour. 

S.  1  would  require  that  pubUc  employers  be  compensated  by  the  Federal  Govern- 
ment for  the  cost  of  this  increase.  Depending  on  how  the  various  provisions  are 
worded  and  interpreted,  the  current  minimum  wage  as  well  as  a  future  increase 
could  be  subject  to  challenge. 

Another  possibility  is  that  the  higher  minimum  wage  would  not  be  enforced  in  the 
public  sector.  This  would  mean  that  private  employers  would  have  to  pay  the  higher 
minimum  wage  but  public  employers  would  not.  SEIU  beheves  that  labor  standards 
should  apply  consistently  in  the  pubUc  and  private  sectors. 

S.  1  Would  Cost  Lives  By  Slowing  Worker  Protection  Regulations 

The  resurgence  of  tuberculosis  (TB)  has  swept  through  our  Nation's  health  care, 
prison  and  social  service  faciUties.  Every  day,  workers  in  these  facilities  are  exposed 
to  TB  infection.  They  risk  death  from  exposure  to  multi-drug-resistant  TB  (MDR- 
TB).  To  date,  at  least  six  workers  have  dieid  from  occupational  exposure  to  TB. 

Seventeen  cases  of  workplace  transmission  of  MDRr-TB  have  been  documented 
and  there  have  been  over  100  cases  of  occupational  infection  with  TB  strains  resist- 
ant to  at  least  one  drug.  According  to  the  National  Institute  of  Occupational  Safety 
and  Health  (NIOSH),  these  figures  greatly  understate  the  real  state  of  affairs. 

Recently,  the  Centers  for  Disease  Control  updated  their  recommendations  to  con- 
trol worker  TB  infection.  However,  because  CDC  recommendations  do  not  have  the 
force  of  law,  many  employers  ignore  them.  The  Occupational  Safety  and  Health  Ad- 
ministration has  put  promulgation  of  a  TB  Exposure  Standard  on  a  fast  track  in 
order  to  cope  with  this  public  health  emergency. 

Many  of  the  facihties  that  would  be  affected  by  the  OSHA  standard  are  in  the 
public  sector.  It  is  in  the  public  hospitals  and  prison  systems  where  the  TB  resur- 
gence is  raging.  A  recent  study  reported  that  31  percent  of  workers  in  the  emer- 
gency department  at  the  Harbor-UCLA  Medical  Center  tested  positive  for  TB  after 
they  started  working  there. 

Under  S.  1,  however,  the  publication  of  even  a  proposed  rule  would  be  delayed 
indefinitely  as  OSHA  is  forced  to  conduct  behind-the-scenes  consultations  with  State 
and  local  governments.  Alread3%  OSHA  standards  are  subject  to  a  long  process  of 
public  comment  and  review.  By  dragging  out  this  new  phase  of  consultation,  public 
employers  at  the  very  least  could  delay  still  further  promulgation  of  a  final  stand- 
ard. Other  provisions  of  S.  1  unnecessarily  add  to  the  analyses  already  required  of 
regulatory  agencies  like  OSHA.  In  the  meantime,  more  workers  would  become  in- 
fected with  TB  through  exposure  on  the  job. 

To  the  extent  that  the  concerns  of  these  public  employers  modify  the  proposed 
rule,  public  employers  will  have  secured  a  privileged  role  in  the  rulemaking  process. 
The  concerns  of  employers  will  have  priority  over  the  concerns  of  workers.  This,  ulti- 
mately, is  the  goal  of  the  proponents  of  unfunded  mandate  reform — to  stall  the  ma- 
chinery of  government  when  it  acts  to  protect  working  people.  S.  1  will  shift  the  bal- 
ance of  power  in  favor  of  employers,  public  and  private,  smd  against  the  interests 
of  employees. 

S.  1  Is  Too  Broad 

S.  1  is  a  scattershot  approach  that  will  create  more  problems  than  it  claims  to 
solve.  Those  instances  where  Federal  policy  imposes  unjustified  costs  on  States 
should  be  carefully  deliberated  and  reforms  undertaken  where  necessary.  However, 
the  overly  broad  approach  of  S.  1  amounts  to  throwing  out  the  baby  with  the  bath 
water.  Nearly  every  piece  of  Federal  legislation  can  be  defined  as  a  maindate  under 
the  proposed  bill.  Several  exemptions  are  needed  to  remedy  this. 

The  first  exemption  would  protect  the  rights  of  public-sector  workers.  Public  em- 
ployees have  fought  long  and  hard  to  secure  the  same  workplace  protections  that 
private  sector  workers  enjoy.  This  struggle  is  not  yet  over — State  and  local  workers 
in  about  half  of  the  States  are  not  protected  by  the  Occupational  Safety  and  Health 
Act.  How  ironic  that  even  as  Congress  deliberates  legislation  that  would  extend  pri- 
vate sector  workplace  protections  to  Congressional  employees,  it  is  also  considering 
S.  1  which  aims  to  strip  State  and  local  employees  of  these  same  protections.  S.  1 
should  exempt  laws  related  to  the  health  and  safety  of  workers  or  which  establish 
or  enforce  rights  of  employees  vis-a-vis  their  employer. 

The  second  exemption  is  needed  to  guarantee  fair  and  equal  treatment  for  the  pri- 
vate and  public  sectors.  S.  1  will  create  many  imbalances  between  the  obligations 
imposed  on  the  public  and  private  sector.  S.  1  should  be  amended  to  make  clear  that 
it  does  not  cover  any  mandate  that  falls  also  on  the  private  sector.  State  and  local 
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governments  should  not  be  compensated  merely  for  complying  with  laws  and  regula- 
tions that  private  individuals  and  businesses  must  obey. 

A  third  exemption  is  needed  to  ensure  that  the  proposed  bill  does  not  undermine 
public  health.  Protection  of  public  health  has  long  been  recognized  as  a  basic  func- 
tion of  government.  Furthermore,  because  public  health  measures  result  in  reduc- 
tions in  injury,  illness  and  death,  their  benefits  cannot  easily  be  quantified  in  eco- 
nomic terms.  Therefore,  it  is  impossible  to  balance  fairlv  the  costs  and  benefits  ot 
pubhc  health  measures.  Therefore,  S.  1  should  be  amended  to  exclude  all  measures 
that  improve  and  protect  the  public  health. 
S.  I's  Definition  of  A  Mandate  Must  Be  Clarified 

Our  next  concern  relates  to  the  lack  of  agreement  about  what  a  mandate  is.  Pas- 
sage of  this  legislation  without  clarification  of  the  many  thorny  issues  involved  in 
defining  a  "mandate"  will  only  result  in  endless  confusion  and  lawsuits. 

In  the  case  of  a  minimum  wage  increase,  would  the  cost  of  the  unfunded  intergov- 
ernmental mandate  include  only  the  amount  of  the  increase  or  the  entire  amount 
of  the  new  minimum  wage?  The  legislation  needs  to  state  clearly  that  the  costs  asso- 
ciated with  requirements  already  in  effect  are  not  included.  ... 

Language  must  be  added  to  the  bill  stating  clearly  that  reauthorizations  of  exist- 
ing statutes  are  not  subject  to  the  act's  requirements.  Unless  this  is  done,  a  large 
number  of  critical  Federal  statutes  will  be  in  jeopardy.  We  find  it  inconceivable  that 
proponents  of  S.  1  intend  to  place  in  jeopardy  existing  laws  including  those  that  pro- 
tect children  from  lead  poisoning,  regulate  child  labor,  protect  clean  air  and  drink- 
ing water,  protect  consumers  and  set  a  Federal  minimum  wage,  to  hst  only  a  few. 

S.  1  Ignores  Benefits  of  Federal  Laws 

In  defining  the  cost  of  an  unfunded  mandate,  S.  1  does  not  include  the  value  of 
the  benefits  of  the  proposed  mandate.  A  drinking  water  standard,  for  example,  may 
lead  to  a  reduction  of  mortality  and  morbidity  that  saves  lives  and  reduces  medical 
costs.  Looking  only  at  the  cost  side  of  equation  ignores  the  only  reason  government 
has  for  existing:  to  produce  benefits  for  citizens.  .       ,  . 

The  proposed  legislation  also  ignores  the  direct  economic  benefits  enjoyed  by  gov- 
ernments and  the  private  sector  fix>m  Federal  spending  and  activity.  Federal  re- 
sources, including  land,  are  often  provided  to  businesses  and  governments  at  rates 
below  fiill  market  value.  Furthermore,  both  governments  and  the  private  sector  ben- 
efit from  tax  expenditures  under  existing  law.  Any  unfunded  mandates  legislation 
should  take  these  benefits  into  account  when  estimating  the  overall  burden  of  Fed- 
eral mandates. 
S.  1  Creates  Unequal  Access  to  the  Rulemaking  Process 

SEIU  objects  strongly  to  those  provisions  of  S.  1  which  give  a  privileged  status 
to  certain  parties  in  the  rulemaking  process.  This  bias  is  evident  throughout  the 
proposed  legislation  which  consistently  emphasizes  the  need  for  more  input  from 
those  in  the  private  or  public  sector  who  will  pay  the  potential  costs  of  any  mandate. 
Completely  ignored  are  the  people  who  bear  the  costs  imposed  by  the  absence  of 
particular  Federal  protection:  workers,  consumers,  and  communities. 

There  is  no  reason  why  working  people  and  their  representatives  as  well  as 
groups  that  serve  the  public  interest  should  not  have  access  and  participation  that 
is  equal  to  that  proposed  for  governments  and  employers.  For  example,  if  govern- 
ments have  an  opportunity  to  comment  on  proposed  regulations  prior  to  pubUcation, 
then  so  too  should  the  public. 
Congressional  Budget  Office  (CBO)  Analyses  May  Create  Log  Jams 

SEIU  is  concerned  that  S.  I's  requirements  for  CBO  analyses  may  be  used  to  cre- 
ate legislative  log  jams.  The  proposed  legislation  greatly  enhances  the  role  of  the 
CBO  in  the  legislative  process.  While  additional  input  from  CBO  can  enhance  legis- 
lative decisionmaking,  it  can  also  be  used  to  delay  needed  legislation.  During  last 
year's  health  care  debate,  it  became  clear  that  CBO's  inability  to  respond  in  a  timely 
fashion  to  requests  for  analyses  of  reform  bills  helped  to  bog  down  the  legislative 
process. 

The  analysis  of  Federal  mandates,  especially  in  view  of  the  lack  of  consensus  re- 
garding methodology  for  estimation,  will  be  no  less  complex  and  time-consuming 
than  the  analysis  of  health  care  legislation  was.  Therefore,  the  bill  should  include 
strict  time  Umits  for  CBO  to  complete  its  analysis.  If  those  time  limits  are  not  met, 
then  the  other  requirements  of  the  legislation  would  be  waived.  Similarly,  the  legis- 
lation should  not  apply  during  any  year  in  which  appropriations  for  CBO  are  inad- 
equate to  accomplish  its  new  responsibilities. 

SEIU  urges  the  Committees  to  weigh  carefully  the  far-reaching  imphcations  of  S. 
1  and  to  give  thorough  consideration  to  the  amendments  we  have  suggested.  With- 
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out  these  amendments,  this  legislation  will  serve  only  to  increase  the  frustration  of 
ordinary  citizens  with  the  ineffectiveness  of  a  Federal  Government  so  tied  in  knots 
by  incomprehensible  procedures  that  it  cannot  enact  the  simplest  protective  meas- 
ures they  demand. 

Chairman  ROTH.  Well,  thank  you,  Ms.  Donaldson. 

Going  back  to  your  testimony,  Mr.  Dart,  there  is  a  broad  exclu- 
sion to  S.  1,  which,  of  course,  I  take  it  you  are  satisfied  with? 

Mr.  Dart.  We  commend  you  on  that,  Mr.  Chairman,  and  all  of 
your  colleagues. 

Chairman  RoTH.  Senator  Exon,  did  you  want  to  ask  anything? 

Senator  ExoN.  I  have  no  questions  of  this  panel,  Mr.  Chairman. 
I  am  sorry  that  I  was  called  away.  This  was  a  very  important  hear- 
ing. I  am  glad  you  held  it.  I  will  be  here  as  long  as  I  can.  But  I 
have  no  questions  for  this  panel.  I  will  read  their  testimony. 

Chairman  ROTH.  Well,  thank  you  very  much  for  being  here 
today.  And  again,  thank  you  for  your  patience. 

The  Committee  is  in  recess  subject  to  the  call  of  the  Chairman. 

[Whereupon,  at  1:09  p.m.,  the  Committee  was  recessed,  subject 
to  the  call  of  the  Chair.] 


109 
APPENDIX 


104th  congress 
1st  Session 


S.l 


To  curb  the  practice  of  imposing  unfunded  Federal  mandates  on  States 
and  local  governments;  to  strengthen  the  partnership  between  the  Federal 
Grovemment  and  State,  local  and  tribal  governments;  to  end  the  imposi- 
tion, in  the  absence  of  full  consideration  by  Congress,  of  Federal  man- 
dates on  State,  local,  and  tribal  governments  without  adequate  funding, 
in  a  manner  that  may  displace  other  essential  governmental  priorities; 
and  to  ensure  that  the  Federal  Grovemment  pays  the  costs  incurred 
by  those  governments  in  complying  with  certain  requirements  under 
Federal  statutes  and  regulations,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  4,  1995 
Mr.  Kempthorke  <for  himself,  Mr.  Dole,  Mr.  Glekx,  Mr.  ROTH,  Mr.  Do- 
MENici,  Mr.  ExoN,  Mr.  Coverdell,  Mr.  Broavn,  Mr.  Burks,  Mr. 
Craig,  Mr.  Faircloth,  Mr.  Gregg,  Mr.  Bennett,  Mrs.  HuTcmsoN, 
Mr.  Abraham,  Mr.  Ashcroft,  Mr.  Bond,  Mr.  Breaux,  Mr.  Campbell, 
Mr.  Coats,  Mr.  Cochran,  Mr.  Cohen,  Mr.  D'Ahiato,  Mr.  DeWine, 
Mr.  Frist,  Mr.  Gorton,  Mr.  GRAnni,  Mr.  Grams,  Mr.  Hatch,  Mr. 
Hatfield,  Mr.  Hefun,  Mr.  Helms,  Mr.  Inhofe,  Mrs.  Kassebaum, 
Mr.  Kyl,  Mr.  LOTT,  Mr.  LUGAR,  Mr.  MaCK,  Mr.  McConnell,  Ms. 
MOSELEY-Brauk,  Mr.  MURKOWSKI,  Mr.  NiCKLES,  Mr.  PaCKWOOD,  Mr. 
Pressler,  Mr.  RoBB,  Mr.  SANTORUii,  Mr.  Shelby,  Mr.  Simpson,  Mr. 
SftHTH,  Ms.  Sxowt;,  Mr.  Specter,  Mr.  Stevens,  Mr.  Thomas,  Mr. 
Thompson,  Mr.  Thurmond,  and  Mr.  Warner)  introduced  the  following 
bill;  which  was  read  t^^^ee  and  referred  jointly  pursuant  to  the  order  of 
August  4,  1977,  to  the  Committees  on  the  Budget  and  Governmental  Af- 
fairs, wth  instructions  that  if  one  Committee  reports,  the  other  Commit- 
tee have  thirty  days  to  report  or  be  discharged 


A  BILL 

To  curb  the  practice  of  imposing  unfunded  Federal  mandates 
on  States  and  local  governments;  to  strengthen  the  part- 
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nership  between  the  Federal  Government  and  State,  local 
and  tribal  governments;  to  end  the  imposition,  in  the 
absence  of  full  consideration  by  Congress,  of  Federal 
mandates  on  State,  local,  and  tribal  governments  without 
adequate  funding,  in  a  manner  that  may  displace  other 
essential  governmental  priorities;  and  to  ensure  that  the 
Federal  Government  pays  the  costs  incurred  by  those 
governments  in  complying  with  certain  requirements 
under  Federal  statutes  and  regulations,  and  for  other 
purposes. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Unfunded  Mandate 

5  Reform  Act  of  1995". 

6  SEC.  2.  PURPOSES. 

7  The  purposes  of  this  Act  are — 

8  (1)  to  strengthen  the  partnership  between  the 

9  Federal  Government  and  States,  local  governments, 

10  and  tribal  governments; 

11  (2)  to  end  the  imposition,  in  the  absence  of  full 

12  consideration  by  Congress,  of  Federal  mandates  on 

13  States,  local  governments,  and  tribal  governments 

14  without  adequate  Federal  funding,  in  a  manner  that 

15  may  displace  other  essential  State,  local,  and  tribal 

16  governmental  priorities; 
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1  (3)  to  assist  Congress  in  its  consideration  of 

2  proposed  legislation  establishing  or  revising  Federal 

3  programs    containing    Federal    mandates    affecting 

4  States,  local  governments,  tribal  governments,  and 

5  the  private  sector  by — 

6  (A)  providing  for  the  development  of  infor- 

7  mation  about  the  nature  and  size  of  mandates 

8  in  proposed  legislation;  and 

9  (B)    establishing   a    mechanism    to   bring 

10  such  information  to  the  attention  of  the  Senate 

11  and  the  House  of  Representatives  before  the 

12  Senate  and  the  House  of  Representatives  vote 

13  on  proposed  legislation; 

14  (4)  to  promote  informed  and  deliberate  deci- 

15  sions  by  Congress  on  the  appropriateness  of  Federal 

16  mandates  in  any  particular  instance; 

17  (5)  to  require  that  Congress  consider  whether 

18  to  provide  funding  to  assist  State,  local,  and  tribal 

19  governments  in  complying  with  Federal  mandates,  to 

20  require  analyses  of  the  impact  of  private  sector  man- 

21  dates,  and  through  the  dissemination  of  that  infor- 

22  mation  provide  informed  and  deliberate  decisions  by 

23  Congress  and  Federal  agencies  and  retain  competi- 

24  tive  balance  between  the  public  and  private  sectors; 
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1  (6)  to  establish  a  point-of-order  vote  on  the  con- 

2  sideration  in  the  Senate  and  House  of  Representa- 

3  tives   of  legislation   containing   significant   Federal 

4  mandates;  and 

5  (7)  to  assist  Federal  agencies  in  their  consider- 

6  ation  of  proposed  regulations  affecting  States,  local 

7  governments,  and  tribal  governments,  by — 

8  (A)    requiring  that   Federal   agencies   de- 

9  velop  a  process  to  enable  the  elected  and  other 

10  officials  of  States,  local  governments,  and  tribal 

11  governments   to   provide    input   when    Federal 

12  agencies  are  developing  regulations;  and 

13  (B)  requiring  that  Federal  agencies  pre- 

14  pare  and  consider  better  estimates  of  the  budg- 

15  etary  impact  of  regulations  containing  Federal 

16  mandates  upon  States,  local  governments,  and 

17  tribal  governments  before  adopting  such  regula- 

18  tions,  and  ensuring  that  small  governments  are 

19  given  special  consideration  in  that  process. 

20  SEC.  3.  DEFINITIONS. 

21  (a)  In  General. — For  purposes  of  this  Act — 

22  (1)  the  terms  defined  under  paragraphs  (11) 

23  through    (21)    of   section    3    of  the    Congressional 

24  Budget  and  Impoundment  Control  Act  of  1974  (as 
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1  added  by  subsection  (b)  of  this  section)  shall  have 

2  the  meanings  as  so  defined;  and 

3  (2)  the  term  "Director"  means  the  Director  of 

4  the  Congressional  Budget  Office. 

5  (b)  Congressional  Budget  and  Impoundment 

6  Control  Act  op  1974. — Section  3  of  the  Congressional 

7  Budget  and  Impoundment  Control  Act  of  1974  is  amend- 

8  ed  by  adding  at  the  end  thereof  the  following  new  para- 

9  graphs: 

10  "(11)    The    term    'Federal    intergovernmental 

11  mandate'  means — 

12  "(A)  any  provision  in  legislation,  statute, 

13  or  regulation  that — 

14  "(i)  would  impose  an  enforceable  duty 

15  upon  States,  local  governments,  or  tribal 

16  governments,  except — 

17  "(I)   a  condition  of  Federal  as- 

18  sistance  or 

19  "(II)  a  duty  arising  from  partici- 

20  pation  in   a  voluntary  Federal   pro- 

21  gram,  except  as  provided  in  subpara- 

22  graph  (B));  or 

23  "(ii)  would  reduce  or  eliminate  the 

24  amount  of  authorization  of  appropriations 

25  for  Federal  financial  assistance  that  would 
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1  be  provided  to  States,  local  governments, 

2  or  tribal  governments  for  the  purpose  of 

3  complying  with   any  such   previously  im- 

4  posed  duty  unless  such  duty  is  reduced  or 

5  eliminated  by  a  corresponding  amount;  or 

6  "(B)  any  provision  in  legislation,  statute, 

7  or   regulation   that   relates   to   a   then-existing 

8  Federal  program  under  which  $500,000,000  or 

9  more  is  provided  annually  to  States,  local  gov- 

10  emments,  and  tribal  governments  under  entitle- 

1 1  ment  authority,  if  the  provision — 

12  "(i)(I)  would  increase  the  stringency 

13  of  conditions  of  assistance  to  States,  local 

14  governments,  or  tribal  governments  under 

15  the  program;  or 

16  "(11)  would  place  caps  upon,  or  other- 

17  wise  decrease,  the  Federal  Grovemment's 

18  responsibility  to  provide  funding  to  States, 

19  local  governments,  or  tribal  governments 

20  under  the  program;  and 

21  "(ii)  the  States,  local  governments,  or 

22  tribal  governments  that  participate  in  the 

23  Federal  program  lack  authority  under  that 

24  program  to  amend  their  financial  or  pro- 

25  grammatic  responsibilities  to  continue  pro- 
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1  viding  required  services  that  are  affected 

2  by  the  legislation,  statute  or  regulation. 

3  "(12)  The  term  'Federal  private  sector  man- 

4  date'  means  any  provision  in  legislation,  statute,  or 

5  regulation  that — 

6  "(A)   would   impose   an   enforceable   duty 

7  upon  the  private  sector  except — 

8  "(i)  a  condition  of  Federal  assistance; 

9  or 

10  "(ii)  a  duty  arising  from  participation 

11  in  a  voluntary  Federal  program;  or 

12  "(B)  would  reduce  or  eliminate  the  amount 

13  of  authorization  of  appropriations  for  Federal 

14  financial  assistance  that  will  be  provided  to  the 

15  private  sector  for  the  purposes  of  ensuring  com- 

16  pHance  with  such  duty. 

17  "(13)   The  term   'Federal  mandate'   means  a 

18  Federal   intergovernmental   mandate   or  a   Federal 

19  private  sector  mandate,  as  defined  in  paragraphs 

20  (11)  and  (12). 

21  "(14)  The  terms  'Federal  mandate  direct  costs* 

22  and  'direct  costs' — 

23  "(A)(i)  in  the  case  of  a  Federal  intergov- 

24  ernmental  mandate,  mean  the  aggregate  esti- 

25  mated  amounts  that  all  States,  local  govern- 
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1  ments,   and  tribal  governments  would  be  re- 

2  quired  to  spend  in  order  to  comply  with  the 

3  Federal  intergovernmental  mandate;  or 

4  "(ii)  in  the  case  of  a  provision  referred  to 

5  in  paragraph  (ll)(A)(ii),  mean  the  amount  of 

6  Federal  financial  assistance  eliminated  or  re- 

7  duced. 

8  "(B)  in  the  case  of  a  Federal  private  sec- 

9  tor   mandate,   mean   the   aggregate   estimated 

10  amounts  that  the  private  sector  will  be  required 

11  to  spend  in  order  to  comply  with  the  Federal 

12  private  sector  mandate; 

13  "(C)  shall  not  include— 

14  "(i)     estimated     amounts     that    the 

15  States,  local  governments,  and  tribal  gov- 

16  emments  (  in  the  case  of  a  Federal  inter- 

17  governmental  mandate)  or  the  private  sec- 

18  tor  (in  the  case  of  a  Federal  private  sector 

19  mandate)  would  spend — 

20  "(I)  to  comply  with  or  carry  out 

21  all   appUcable    Federal,    State,    local, 

22  and  tribal  laws  and  regulations  in  ef- 

23  feet  at  the  time  of  the  adoption  of  the 

24  Federal  mandate  for  the  same  activity 
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1  as  is  affected  by  that  Federal  man- 

2  date;  or 

3  "(II)  to  comply  with  or  cany  out 

4  State,  local  governmental,  and  tribal 

5  governmental    programs,    or    private- 

6  sector  business  or  other  activities  in 

7  effect  at  the  time  of  the  adoption  of 

8  the  Federal  mandate  for  the  same  ac- 

9  tivity  as  is  affected  by  that  mandate; 

10  or 

11  "(ii)  expenditures  to  the  extent  that 

12  such  expenditures  will  be  offset  by  any  di- 

13  rect  savings  to  the  States,  local  govem- 

14  ments,  and  tribal  governments,  or  by  the 

15  private  sector,  as  a  result  of — 

16  "(I)  compliance  with  the  Federal 

17  mandate;  or 

18  "(II)   other  changes   in   Federal 

19  law  or  regulation  that  are  enacted  or 

20  adopted  in  the  same  bill  or  joint  reso- 

21  lution   or  proposed  or  final   Federal 

22  regulation  and  that  govern  the  same 

23  activity  as  is  affected  by  the  Federal 

24  mandate;  and 
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1  "(D)  shall  be  determined  on  the  assump- 

2  tion  that  State,  local,  and  tribal  governments, 

3  and  the  private  sector  will  take  all  reasonable 

4  steps  necessary  to  mitigate  the  costs  resulting 

5  from  the  Federal  mandate,  and  will  comply  with 

6  applicable  standards  of  practice  and  conduct  es- 

7  tablished  by  recognized  professional  or  trade  as- 

8  sociations.    Reasonable    steps    to    mitigate    the 

9  costs  shall  not  include  increases  in  State,  local, 

10  or  tribal  taxes  or  fees. 

11  "(15)  The  term  'amount'  means  the  amount  of 

12  budget  authority  for  any  Federal  grant  assistance 

13  program   or  any  Federal   program   providing  loan 

14  guarantees  or  direct  loans, 

15  "(16)  The  term  'private  sector'  means  individ- 

16  uals,  partnerships,  associations,  corporations,  busi- 

17  ness    trusts,     or    legal    representatives,    organized 

18  groups  of  individuals,   and   educational   and   other 

19  nonprofit  institutions. 

20  "(17)  The  term  'local  government'  has  the  same 

21  meaning  as  in  section  6501(6)  of  title  31,  United 

22  States  Code. 

23  "(18)  The  term  'tribal  government'  means  any 

24  Indian  tribe,  band,  nation,  or  other  organized  group 

25  or  community,  including  any  Alaska  Native  village 
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1  or  regional  or  village  corporation  as  defined  in  or  es- 

2  tablished  pursuant  to  the  Alaska  Native  Claims  Set- 

3  tlement  Act  (83  Stat.  688;  43  U.S.C.  1601  et  seq.) 

4  which  is  recognized  as  eligible  for  the  special  pro- 

5  grams  and  services  provided  by  the  United  States  to 

6  Indians  because  of  their  special  status  as  Indians. 

7  "(19)  The  term  'small  government'  means  any 

8  small  governmental  jurisdictions  defined  in  section 

9  601(5)  of  title  5,  United  States  Code,  and  any  tribal 

10  government. 

11  "(20)  The  term  'State'  has  the  same  meaning 

12  as   in   section   6501(9)   of  title   31,   United   State 

13  Code." 

14  "(21)  The  term  'agency'  has  the  meaning  as  de- 

15  fined  in  section  551(1)  of  title  5,  United  States 

16  Code,  but  does  not  include  independent  regulatory 

17  agencies,  as  defined  in  section  3502(10)  of  title  44, 

18  United  States  Code. 

19  "(22)  The  term  'regulation'  or  'rule'  has  the 

20  meaning  of  'rule'  as  defined  in  section  601(2)  of  title 

21  5,  United  States  Code.". 

22  SEC.  4.  EXCLUSIONS. 

23  The  provisions  of  this  Act  and  the  amendments  made 

24  by  this  Act  shall  not  apply  to  any  provision  in  a  bill  or 
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1  joint  resolution  before  Congress  and  any  provision  in  a 

2  proposed  or  final  Federal  regulation  that — 

3  (1)  enforces  constitutional  rights  of  individuals; 

4  (2)  establishes  or  enforces  any  statutory  rights 

5  that  prohibit  discrimination  on  the  basis  of  race,  re- 

6  ligion,   gender,  national  origin,  or  handicapped  or 

7  disability  status; 

8  (3)   requires  compliance  with   accounting  and 

9  auditing  procedures  with  respect  to  grants  or  other 

10  money  or  property  provided  by  the  United  States 

1 1  Government; 

12  (4)  provides  for  emergency  assistance  or  relief 

13  at  the  request  of  any  State,  local,  or  tribal  govem- 

14  ment  or  any  official  of  a  State,  local,  or  tribal  gov- 

15  emment; 

16  (5)  is  necessary  for  the  national  security  or  the 

17  ratification  or  implementation  of  international  treaty 

18  obligations;  or 

19  (6)  the  President  designates  as  emergency  legis- 

20  lation  and  that  the  Congress  so  designates  in  stat- 

21  ute. 

22  SEC.  6.  AGENCY  ASSISTANCE. 

23  Each  agency  shall  provide  to  the  Director  of  the  Con- 

24  gressional  Budget  Office  such  information  and  assistance 
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1  as  the  Director  may  reasonably  request  to  assist  the  Diree- 

2  tor  in  carrying  out  this  Act. 

3  TITLE  I— LEGISLATIVE 

4  ACCOUNTABILITY  AND  REFORM 

5  SEC.  101.  LEGISLATIVE  MANDATE  ACCOUNTABILJTY  AND 

6  REFORM. 

7  (a)   In  General. — Title  IV  of  the  Congressional 

8  Budget  and  Impoundment  Control  Act  of  1974  is  amend- 

9  ed  by  adding  at  the  end  thereof  the  following  new  section: 

10  '^EC.  408.  LEGISLATIVE  MANDATE  ACCOUNTABIUTY  AND 

1 1  REFORM . 

12  "(a)  Duties  of  Congressional  Committees. — 

13  "(1)  In  GENERAL.— When  a  committee  of  au- 

14  thorization  of  the  Senate  or  the  House  of  Represent- 

15  atives  reports  a  bill  or  joint  resolution  of  public 

16  character  that  includes  any  Federal  mandate,  the  re- 

17  port  of  the  committee  accompanying  the  bill  or  joint 

18  resolution  shall  contain  the  information  required  by 

19  paragraphs  (3)  and  (4). 

20  "(2)  Submission  of  bills  to  the  direc- 

21  TOR. — When  a  committee   of  authorization  of  the 

22  Senate  or  the  House  of  Representatives  orders  re- 

23  ported  a  bill  or  joint  resolution  of  a  public  character, 

24  the  committee  shall  promptly  provide  the  bill  or  joint 

25  resolution    to    the    Director    of   the    Congressional 
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1  Budget  Office  and  shall  identify  to  the  Director  any 

2  Federal  mandates  contained  in  the  bill  or  resolution, 

3  "(3)  Reports  on  federal  mandates. — Each 

4  report   described   under   paragraph    (1)    shall   con- 

5  tain — 

6  "(A)  an  identification  and  description  of 

7  any  Federal  mandates  in  the  bill  or  joint  resolu- 

8  tion,    including   the   expected   direct   costs   to 

9  State,  local,  and  tribal  governments,  and,  to  the 

10  private  sector,  required  to  comply  with  the  Fed- 

11  eral  mandates; 

12  "(B)   a  qualitative,   and  if  practicable,   a 

13  quantitative  assessment  of  costs  and  benefits 

14  anticipated  from  the  Federal  mandates  (includ- 

15  ing  the  effects  on  health  and  safety  and  the 

16  protection  of  the  natural  environment);  and 

17  "(C)  a  statement  of  the  degree  to  which  a 

18  Federal  mandate  affects  both  the  public  and 

19  private  sectors  and  the  extent  to  which  Federal 

20  payment  of  public  sector  costs  would  affect  the 

21  competitive   balance   between   State,    local,    or 

22  tribal  governments  and  privately  owned  busi- 

23  nesses. 

24  "(4)  Intergovernmental  mandates. — If  any 

25  of  the  Federal  mandates  in  the  bill  or  joint  resolu- 
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1  tion  are  Federal  intergovernmental  mandates,  the 

2  report  required  under  paragraph  (1)  shall  also  con- 

3  tain — 

4  "(A)(i)  a  statement  of  the  amount,  if  any, 

5  of  increase  or  decrease  in  authorization  of  ap- 

6  propriations   under   existing   Federal   financial 

7  assistance  programs,  or  of  authorization  of  ap- 

8  propriations  for  new  Federal  financial  assist- 

9  anee,  provided  by  the  bill  or  joint  resolution  and 

10  usable  for  activities  of  State,  local,  or  tribal 

11  governments  subject  to  the  Federal  intergovem- 

12  mental  mandates;  and 

13  "(ii)  a  statement  of  whether  the  committee 

14  intends    that    the    Federal    intergovernmental 

15  mandates  be  partly  or  entirely  unfunded,  and 

16  if  so,  the  reasons  for  that  intention;  and 

17  "(B)  any  existing  sources  of  Federal  as- 

18  sistance  in  addition  to  those  identified  in  sub- 

19  paragraph  (A)  that  may  assist  State,  local,  and 

20  tribal  governments  in  meeting  the  direct  costs 

21  of  the  Federal  intergovernmental  mandates. 

22  "(5)  Preemption  clarification  and  infor- 

23  mation. — ^When  a  committee  of  authorization  of  the 

24  Senate  or  the  House  of  Representatives  reports  a 

25  bill  or  joint  resolution  of  public  character,  the  com- 
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1  mittee  report  accompanying  the  bill  or  joint  resolu- 

2  tion  shall  contain,  if  relevant  to  the  bill  or  joint  reso- 

3  lution,  an  explicit  statement  on  the  extent  to  which 

4  the  bill  or  joint  resolution  preempts  any  State,  local, 

5  or  tribal  law,  and,  if  so,  an  explanation  of  the  rea- 

6  sons  for  such  preemption. 

7  "(6)  Publication  of  statement  prom  the 

8  director. — 

9  "(A)  Upon  receiving  a  statement  (includ- 
10  ing  any  supplemental  statement)  from  the  Di- 
ll rector  under  subsection  (b)(1),  a  committee  of 

12  the   Senate  or  the   House  of  Representatives 

13  shall  publish  the  statement  in  the  committee  re- 

14  port  accompanying  the  bill  or  joint  resolution  to 

15  which  the  statement  relates  if  the  statement  is 

16  available  at  the  time  the  report  is  printed. 

17  "(B)  If  the  statement  is  not  published  in 

18  the  report,  or  if  the  bill  or  joint  resolution  to 

19  which  the  statement  relates  is  expected  to  be 

20  considered  by  the  Senate  or  the  House  of  Rep- 

21  resentatives  before  the  report  is  published,  the 

22  committee  shall  cause  the  statement,  or  a  sum- 

23  mary  thereof,  to  be  published  in  the  Congres- 

24  sional  Record  in  advance  of  floor  consideration 

25  of  the  bill  or  joint  resolution. 
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1  "(b)  Duties  op  the  Director. — 

2  "(1)  Statements  on  bills  and  joint  reso- 

3  LUTIONS  other  THAN  APPROPRIATIONS  BILLS  AND 

4  JOINT  RESOLUTIONS. — 

5  "(A)      Federal     intergovernmental 

6  MANDATES  IN  REPORTED  BILLS  AND  RESOLU- 

7  TIONS. — For  each  bill  or  joint  resolution  of  a 

8  public  character  reported  by  any  committee  of 

9  authorization  of  the  Senate  or  the  House  of 

10  Representatives,  the  Director  of  the  Congres- 

11  sional  Budget  Office  shall  prepare  and  submit 

12  to  the  committee  a  statement  as  follows: 

13  "(i)  If  the  Director  estimates  that  the 

14  direct  cost  of  all  Federal  intergovernmental 

15  mandates  in  the  bill  or  joint  resolution  will 

16  equal  or  exceed  $50,000,000  (adjusted  an- 

17  nually  for  inflation)  in  the  fiscal  year  in 

18  which  any  Federal  intergovernmental  man- 

19  date  in  the  bill  or  joint  resolution  (or  in 

20  any    necessary    implementing    regulation) 

21  would  first  be  effective  or  in  any  of  the  4 

22  fiscal  years  following  such  fiscal  year,  the 

23  Director  shall  so  state,   specify  the  esti- 

24  mate,  and  briefly  explain  the  basis  of  the 

25  estimate. 
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1  "(ii)    The    estimate    required    under 

2  clause  (i)  shall  include  estimates  (and  brief 

3  explanations  of  the  basis  of  the  estimates) 

4  of— 

5  "(I)  the  total  amount  of  direct 

6  cost  of  complying  with   the   Federal 

7  intergovernmental    mandates    in    the 

8  bill  or  joint  resolution;  and 

9  "(11)  the  amount,  if  any,  of  in- 

10  crease  in  authorization  of  appropria- 

11  tions  under  existing  Federal  financial 

12  assistance  programs,  or  of  authoriza- 

13  tion  of  appropriations  for  new  Federal 

14  financial  assistance,  provided  by  the 

15  bill  or  joint  resolution  and  usable  by 

16  State,  local,  or  tribal  governments  for 

17  activities  subject  to  the  Federal  inter- 

18  governmental  mandates. 

19  "(B)    Federal   private    sector   man- 

20  dates  in  reported  bills  and  joint  reso- 

21  LUTIONS. — For  each  bill  or  joint  resolution  of  a 

22  public  character  reported  by  any  committees  of 

23  authorization  of  the  Senate  or  the  House  of 

24  Representatives,  the  Director  of  the  Congres- 
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1  sional  Budget  Office  shall  prepare  and  submit 

2  to  the  committee  a  statement  as  follows: 

3  "(i)  If  the  Director  estimates  that  the 

4  direct  cost  of  all   Federal   private   sector 

5  mandates  in  the  bill  or  joint  resolution  will 

6  equal   or   exceed   $200,000,000    (adjusted 

7  annually  for  inflation)  in  the  fiscal  year  in 

8  which  any  Federal  private  sector  mandate 

9  in  the  bill  or  joint  resolution  (or  in  any 

10  necessary  implementing  regulation)  would 

11  first  be  effective  or  in  any  of  the  4  fiscal 

12  years  following  such  fiscal  year,  the  Direc- 

13  tor  shall  so  state,  specify  the  estimate,  and 

14  briefly  explain  the  basis  of  the  estimate. 

15  "(ii)    Estimates   required   under   this 

16  subparagraph  shall  include  estimates  (and 

17  a  brief  explanation  of  the  basis  of  the  esti- 

18  mates)  of — 

19  "(I)  the  total  amount  of  direct 

20  costs  of  complying  with  the  Federal 

21  private  sector  mandates  in  the  bill  or 

22  joint  resolution;  and 

23  "(II)  the  amount,  if  any,  of  in- 

24  crease  in  authorization  of  appropria- 

25  tions  under  existing  Federal  financial 
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1  assistance  programs,  or  of  authoriza- 

2  tion  of  appropriations  for  new  Federal 

3  financial  assistance,  provided  by  the 

4  bill  or  joint  resolution  usable  by  the 

5  private  sector  for  the  activities  subject 

6  to   the   Federal   private   sector   man- 

7  dates. 

8  "(iii)  If  the  Director  determines  that 

9  it  is  not  feasible  to  make  a  reasonable  esti- 

10  mate  that  would  be  required  under  clauses 

11  (i)  and  (ii),  the  Director  shall  not  make 

12  the  estimate,  but  shall  report  in  the  state- 

13  ment  that  the  reasonable  estimate  cannot 

14  be  made  and  shall  include  the  reasons  for 

15  that  determination  in  the  statement. 

16  "(C)  Legislation  falling  below  the 

17  DIRECT  COSTS  THRESHOLDS. — If  the  Director 

18  estimates  that  the  direct  costs  of  a  Federal 

19  mandate  will  not  equal  or  exceed  the  thresholds 

20  specified  in  paragraphs  (A)  and  (B),  the  Direc- 

21  tor  shall  so  state  and  shall  briefly  explain  the 

22  basis  of  the  estimate. 

23  "(c)  Legislation  Subject  to  Point  of  Order  in 

24  THE  Senate. — 
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1  "(1)  In  general. — It  shall  not  be  in  order  in 

2  the  Senate  to  consider — 

3  "(A)  any  bill  or  joint  resolution  that  is  re- 

4  ported  by  a  committee  unless  the  committee  has 

5  published  a  statement  of  the  Director  on  the  di- 

6  rect  costs  of  Federal  mandates  in  accordance 

7  with   subsection   (a)(6)   before   such   consider- 

8  ation;  and 

9  "(B)  any  bill,  joint  resolution,  amendment, 

10  motion,    or   conference    report   that   would   in- 

11  crease  the  direct  costs  of  Federal  intergovem- 

12  mental  mandates  by  an  amount  that  causes  the 

13  thresholds  specified  in  subsection  (b)(1) (A) (i)  to 

14  be  exceeded,  unless — 

15  "(i)  the  bill,  joint  resolution,  amend- 

16  ment,   motion,   or  conference   report  pro- 

17  vides  direct   spending  authority  for  each 

18  fiscal  year   for   the   Federal   intergovern- 

19  mental  mandates  included  in  the  bill,  joint 

20  resolution,    amendment,    motion,    or    con- 

21  ference  report  in  an  amount  that  is  equal 

22  to  the  estimated  direct  costs  of  such  man- 

23  date; 

24  "(ii)  the  bill,  joint  resolution,  amend- 

25  ment,   motion,   or  conference   report  pro- 
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1  vides  an  increase  in  receipts  and  an  in- 

2  crease    in    direct    spending   authority    for 

3  each  fiscal  year  for  the  Federal  intergov- 

4  emmental  mandates  included  in  the  bill, 

5  joint   resolution,    amendment,    motion,    or 

6  conference  report  in  an  amount  equal  to 

7  the  estimated  direct  costs  of  such  mandate; 
-  8  or 

9  "(iii)  the  bill,  joint  resolution,  amend- 

10  ment,    motion,    or    conference    report    in- 

11  eludes  an  authorization  for  appropriations 

12  in  an  amount  equal  to  the  estimated  direct 

13  costs  of  such  mandate,  and — 

14  "(I)   identifies   a   specific   dollar 

15  amount   estimate   of  the   full   direct 

16  costs  of  the  mandate  for  each  year  or 

17  other  period  during  which  the  man- 

18  date  shall  be  in  effect  under  the  bill, 

19  joint  resolution,   amendment,   motion 

20  or  conference  report,  and  such  esti- 

21  mate  is  consistent  with  the  estimate 

22  determined  under  paragraph   (3)   for 

23  each  fiscal  year; 

24  "(II)  identifies  any  appropriation 

25  bill   that  is  expected   to  provide   for 
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1  Federal  funding  of  the  direct  cost  re- 

2  ferred  to  under  subclause  (rV)(aa); 

3  "(III)     identifies    the    minimum 

4  amount  that  must  be  appropriated  in 

5  each  appropriations  bill  referred  to  in 

6  subclause  (II),  in  order  to  provide  for 

7  full    Federal    funding    of   the    direct 

8  costs  referred  to  in  subclause  (I);  and 

9  "(rV)(aa)    designates    a    respon- 

10  sible  Federal  agency  and  establishes 

11  criteria  and  procedures  under  which 

12  such  agency  shall  implement  less  cost- 

13  ly  programmatic  and  financial  respon- 

14  sibilities   of   State,    local,    and   tribal 

15  governments  in  meeting  the  objectives 

16  of  the  mandate,  to  the  extent  that  an 

17  appropriation  Act  does  not  provide  for 

18  the    estimated    direct   costs    of   such 

19  mandate  as  set  forth  under  subclause 

20  (III);  or 

21  "(bb)    designates    a    responsible 

22  Federal    agency   and    establishes    cri- 

23  teria  and  procedures  to  direct  that,  if 

24  an  appropriation  Act  does  not  provide 

25  for  the  estimated  direct  costs  of  such 
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1  mandate  as  set  forth  under  subclause 

2  (III),  such  agency  shall  declare  such 

3  mandate  to  be  ineffective  as  of  Octo- 

4  ber  1  of  the  fiscal  year  for  which  the 

5  appropriation  is  not  at  least  equal  to 

6  the  direct  costs  of  the  mandate. 

7  "(2)  Rule  of  construction. — The  provisions 

8  of  paragraph   (l)(B)(iii)(IV)(aa)   shall  not  be  con- 

9  strued  to  prohibit  or  otherwise  restrict  a  State,  local, 

10  or  tribal  government  from  voluntarily  electing  to  re- 

11  main   subject  to   the   original   Federal   intergovem- 

12  mental  mandate,  complying  with  the  programmatic 

13  or  financial  responsibilities  of  the  original  Federal 

14  intergovernmental  mandate  and  providing  the  fund- 

15  ing  necessary  consistent  with  the  costs  of  Federal 

16  agency  assistance,  monitoring,  and  enforcement. 

17  "(3)  Committee  on  appropriations. — Para- 

18  graph  (1)  shall  not  apply  to  matters  that  are  within 

19  the  jurisdiction  of  the  Committee  on  Appropriations 

20  of  the  Senate  or  the  House  of  Representatives. 

21  "(4)   Determination  of  applicability  to 

22  pending  legislation. — For  purposes  of  this  sub- 

23  section,  on  questions  regarding  the  applicability  of 

24  this  Act  to  a  pending  bill,  joint  resolution,  amend- 

25  ment,  motion,  or  conference  report,  the  Committee 
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1  on  Governmental  Affairs  of  the  Senate,  or  the  Com- 

2  mittee  on  Government  Reform  and  Oversight  of  the 

3  House  of  Representatives,  as  appUcable,  shall  have 

4  the  authority  to  make  the  final  determination. 

5  "(5)  Determinations  of  federal  mandate 

6  LEVELS. — For  the  purposes  of  this  subsection,  the 

7  levels  of  Federal  mandates  for  a  fiscal  year  shall  be 

8  determined  based   on   the   estimates   made  by  the 

9  Committee   on   the   Budget   of  the   Senate   or  the 

10  House  of  Representatives,  as  the  case  may  be. 

11  "(d)  Enforcement  in  the  House  of  Represent- 

12  ATIVES. — It  shall  not  be  in  order  in  the  House  of  Rep- 

13  resentatives  to  consider  a  rule  or  order  that  waives  the 

14  application  of  subsection  (c)  to  a  bill  or  joint  resolution 

15  reported  by  a  committee  of  authorization.". 

16  (b)  Technical  and  Conforming  Amendment. — 

17  The  table  of  contents  in  section  1(b)  of  the  Congressional 

18  Budget  and  Impoundment  Control  Act  of  1974  is  amend- 

19  ed  by  adding  after  the  item  relating  to  section  407  the 

20  following  new  item: 

"Sec.  408.  Legislative  mandate  accountability  and  refonii.". 

21  SEC.  102.  enforcement  in  the  house  of  representa- 

22  TIVES. 

23  (a)  Motions  to  Strike  in  the  Committee  of  the 

24  Whole.— Clause  5  of  rule  XXIII  of  the  Rules  of  the 
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1  House  of  Representatives  is  amended  by  adding  at  the  end 

2  the  following: 

3  "(e)  In  the  consideration  of  any  measure  for  amend- 

4  ment  in  the  Committee  of  the  Whole  containing  any  Fed- 

5  eral  mandate  the  direct  costs  of  which  exceed  the  threshold 

6  in  section  408(c)  of  the  Unfunded  Mandate  Reform  Act 

7  of  1995,  it  shall  always  be  in  order,  unless  specifically 

8  waived  by  terms  of  a  rule  governing  consideration  of  that 

9  measure,  to  move  to  strike  such  Federal  mandate  from 

10  the  portion  of  the  bill  then  open  to  amendment.". 

11  (b)  Committee  on  Rules  Reports  on  Waived 

12  Points  of  Order. — The  Committee  on  Rules  shall  in- 

13  elude  in  the  report  required  by  clause  1(d)  of  rule  XI  (re- 

14  lating  to  its  activities  during  the  Congress)  of  the  Rules 

15  of  the  House  of  Representatives  a  separate  item  identify- 

16  ing  all  waivers  of  points  of  order  relating  to  Federal  man- 

17  dates,  listed  by  bill  or  joint  resolution  number  and  the  sub- 

18  ject  matter  of  that  measure. 

19  SEC.  103.  ASSISTANCE  TO  COMMITTEES  AND  STUDIES. 

20  The  Congressional  Budget  and  Impoundment  Control 

21  Act  of  1974  is  amended — 

22  (1)  in  section  202— 

23  (A)  in  subsection  (c) — 

24  (i)  by  redesignating  paragraph  (2)  as 

25  paragraph  (3);  and 
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1  (ii)  by  inserting  after  paragraph  (1) 

2  the  following  new  paragraph: 

3  "(2)  At  the  request  of. any  committee  of  the 

4  Senate  or  the  House  of  Representatives,  the  Office 

5  shall,  to  the  extent  practicable,  consult  with  and  as- 

6  sist  such  committee  in  analyzing  the  budgetary  or  fi- 

7  nancial  impact  of  any  proposed  legislation  that  may 

8  have— 

9  "(A)    a   significant  budgetary   impact   on 

10  State,  local,  or  tribal  governments;  or 

11  "(B)  a  significant  financial  impact  on  the 

12  private  sector."; 

13  (B)  by  amending  subsection  (h)  to  read  as 

14  follows: 

15  "(h)  Studies.— 

16  "(1)  Continuing  studies. — The  Director  of 

17  the  Congressional  Budget  Office  shall  conduct  con- 

18  tinning  studies  to  enhance  comparisons  of  budget 

19  outlays,  credit  authority,  and  tax  expenditures. 

20  "(2)  Federal  mandate  studies. — 

21  "(A)  At  the  request  of  any  Chairman  or 

22  ranking  member  of  the  minority  of  a  Committee 

23  of  the  Senate  or  the  House  of  Representatives, 

24  the  Director  shall,   to  the   extent  practicable. 
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1  conduct  a  study  of  a  Federal  mandate  legisla- 

2  tive  proposal. 

3  "(B)  In  conducting  a  study  on  intergovem- 

4  mental  mandates  under  subparagraph  (A),  the 

5  Director  shall — 

6  "(i)   solicit  and  consider  information 

7  or  comments  from  elected  officials  (includ- 

8  ing    their    designated    representatives)    of 

9  State,  local,  or  tribal  governments  as  may 

10  provide  helpful  information  or  comments; 

11  "(ii)    consider    establishing    advisory 

12  panels   of  elected   officials   or   their   des- 

13  ignated  representatives,  of  State,  local,  or 

14  tribal  governments  if  the  Director  deter- 

15  mines  that  such  advisory  panels  would  be 

16  helpful  in  performing  responsibilities  of  the 

17  Director  under  this  section;  and 

18  "(iii)  if,  and  to  the  extent  that  the  Di- 

19  rector  determines  that  accurate  estimates 

20  are  reasonably  feasible,  include  estimates 

21  of— 

22  "(I)  the  future  direct  cost  of  the 

23  Federal  mandate  to  the  extent  that 

24  such  costs  significantly  differ  from  or 
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1  extend  beyond  the  5-year  period  after 

2  the  mandate  is  first  effective;  and 

3  "(II)  any  disproportionate  budg- 

4  etary    effects    of    Federal    mandates 

5  upon  particular  industries  or  sectors 

6  of  the  economy,  States,  regions,  and 

7  urban  or  rural  or  other  types  of  com- 

8  munities,  as  appropriate. 

9  "(C)  In  conducting  a  study  on  private  sec- 
10  tor  mandates  under  subparagraph  (A),  the  Di- 
ll rector  shall  provide  estimates,  if  and  to  the  ex- 

12  tent  that  the  Director  determines  that  such  es- 

13  timates  are  reasonably  feasible,  of — 

14  "(i)   future  costs  of  Federal  private 

15  sector  mandates  to  the  extent  that  such 

16  mandates  differ  significantly  from  or  ex- 

17  tend  beyond   the   5-year  time   period   re- 

18  ferred  to  in  subparagraph  (B)(iii)(I); 

19  "(ii)  any  disproportionate  financial  ef- 

20  feets  of  Federal  private  sector  mandates 

21  and  of  any  Federal  financial  assistance  in 

22  the  bill  or  joint  resolution  upon  any  par- 

23  ticular  industries  or  sectors  of  the  econ- 

24  omy.  States,  regions,  and  urban  or  rural  or 

25  other  types  of  communities;  and 
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1  "(iii)  the  effect  of  Federal  private  sec- 

2  tor  mandates  in  the  bill  or  joint  resolution 

3  on  the  national  economy,  including  the  ef- 

4  feet  on  productivity,  economic  growth,  full 

5  employment,   creation  of  productive  jobs, 

6  and      international      competitiveness      of 

7  United  States  goods  and  services.";  and 

8  (2)   in  section  301(d)   by  adding  at  the  end 

9  thereof  the  following  new  sentence:  "Any  Committee 

10  of  the  House  of  Representatives  or  the  Senate  that 

1 1  anticipates  that  the  committee  will  consider  any  pro- 

12  posed  legislation   establishing,   amending,   or  reau- 

13  thorizing  any  Federal  program  likely  to  have  a  sig- 

14  nificant  budgetary  impact  on  any  State,  local,  or 

15  tribal  government,  or  likely  to  have  a  significant  fi- 

16  nancial  impact  on  the  private  sector,  including  any 

17  legislative    proposal    submitted    by    the    executive 

18  branch  likely  to  have  such  a  budgetary  or  financial 

19  impact,  shall  include  its  views  and  estimates  on  that 

20  proposal  to  the  Committee  on  the  Budget  of  the  ap- 

21  plicable  House.". 

22  SEC.  104.  AUTHORIZATION  OF  APPROPRIATIONS. 

23  There  are  authorized  to  be  appropriated  to  the  Con- 

24  gressional  Budget  Office  $4,500,000  for  each  of  the  fiscal 
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1  years  1996,  1997,  1998,  1999,  2000,  2001,  and  2002  to 

2  carry  out  the  provisions  of  this  Act. 

3  SEC.  105.  EXERCISE  OF  RULEMAKING  POWERS. 

4  The  provisions  of  sections  101,  102,  103,  104,  and 

5  107  are  enacted  by  Congress — 

6  (1)  as  an  exercise  of  the  rulemaking  power  of 

7  the  Senate  and  the  House  of  Representatives,  re- 

8  spectively,  and  as  such  they  shall  be  considered  as 

9  part  of  the  rules  of  such  House,  respectively,  and 

10  such  rules  shall  supersede  other  rules  only  to  the  ex- 

1 1  tent  that  they  are  inconsistent  therewith;  and 

12  (2)  with  full  recognition  of  the  constitutional 

13  right  of  either  House  to  change  such  rules  (so  far 

14  as  relating  to  such  House)  at  any  time,  in  the  same 

15  manner,  and  to  the  same  extent  as  in  the  case  of 

16  any  other  rule  of  each  House. 

17  SEC.   106.   REPEAL   OF   CERTAIN  ANALYSIS   BY  CONGRES- 

1 8  SIONAL  BUDGET  OFFICE. 

19  (a)  In  General. — Section  403  of  the  Congressional 

20  Budget  Act  of  1974  (2  U.S.C.  653)  is  repealed. 

21  (b)  Technical  and  Conforming  Amendment. — 

22  The  table  of  contents  in  section  1(b)  of  the  Congressional 

23  Budget  and  Impoundment  Control  Act  of  1974  is  amend- 

24  ed  by  striking  out  the  item  relating  to  section  403. 
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1  SEC.  107.  EFFECTIVE  DATE. 

2  This  title  shall  take  effect  on  January  1,  1996  and 

3  shall  apply  only  to  legislation  introduced  on  and  after  such 

4  date. 

5  TITLE  II— REGULATORY 

6  ACCOUNTABILITY  AND  REFORM 

7  SEC.  201.  REGULATORY  PROCESS. 

8  (a)  In  General. — Each  agency  shall,  to  the  extent 

9  permitted  in  law — 

10  (1)  assess  the  effects  of  Federal  regulations  on 

11  State,  local,  and  tribal  governments  (other  than  to 

12  the  extent  that  such  regulations  incorporate  require- 

13  ments  specifically  set  forth  in  legislation),  and  the 

14  private  sector  including  specifically  the  availability  of 

15  resources    to    carry   out   any   Federal    intergovem- 

16  mental  mandates  in  those  regulations;  and 

17  (2)  seek  to  minimize  those  burdens  that  unique- 

18  ly  or  significantly  affect  such  governmental  entities, 

19  consistent  with  achieving  statutory  and  regulatory 

20  objectives. 

21  (b)    State,    Local,   and   Tribal   Government 

22  Input. — Each  agency  shall,  to  the  extent  permitted  in 

23  law,  develop  an  effective  process  to  permit  elected  officials 

24  (or  their  designated  representatives)  of  State,  local,  and 

25  tribal  governments  to  provide  meaningful  and  timely  input 

26  in  the  development  of  regulatory  proposals  containing  sig- 
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1  nificant   Federal    intergovernmental   mandates.    Such   a 

2  process  shall  be  consistent  with  all  applicable  laws. 

3  (c)  Agency  Plan. — 

4  (1)  Effects  on  state,  local  and  TRmAL 

5  GOVERNMENTS. — Before  establishing  any  regulatory 

6  requirements  that  might  significantly  or  uniquely  af- 

7  feet  small  governments,  agencies  shall  have  devel- 

8  oped  a  plan  under  which  the  agency  shall — 

9  (A)  provide  notice  of  the  contemplated  re- 

10  quirements  to  potentially  affected  small  govem- 

1 1  ments,  if  any; 

12  (B)  enable  officials  of  affected  small  gov- 

13  ernments  to  provide  input  under  subsection  (b); 

14  and 

15  (C)  inform,  educate,  and  advise  small  gov- 

16  ernments  on  compliance  with  the  requirements. 

17  (2)    Authorization    of   appropriations. — 

18  There   are   authorized   to   be   appropriated   to   each 

19  agency  to  carry  out  the  provisions  of  this  section, 

20  and  for  no  other  purpose,  such  sums  as  are  nec- 

21  essaiy. 

22  sec.  202.  statements  to  accompany  significant  reg- 

23  ulatory  actions. 

24  (a)   In  General. — Before  promulgating  any  final 

25  rule  that  includes  any  Federal  intergovernmental  mandate 
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1  that  may  result  in  the  expenditure  by  State,  local,  or  tribal 

2  governments,  and  the  private  sector,  in  the  a^regate,  of 

3  $100,000,000  or  more  (adjusted  annually  for  inflation  by 

4  the  Consumer  Price  Index)  in  any  1  year,  and  before  pro- 

5  mulgating  any  general  notice  of  proposed  rulemaking  that 

6  is  likely  to  result  in  promulgation  of  any  such  rule,  the 

7  agency  shall  prepare  a  written  statement  containing — 

8  (1)  estimates  by  the  agency,  including  the  un- 

9  derljdng  analysis,  of  the  anticipated  costs  to  State, 

10  local,  and  tribal  governments  and  the  private  sector 

11  of  complying  with    the    Federal    intergovernmental 

12  mandate,  and  of  the  extent  to  which  such  costs  may 

13  be  paid  with  funds  provided  by  the  Federal  Govem- 

14  ment  or  otherwise  paid  through  Federal  financial  as- 

15  sistance; 

16  (2)  estimates  by  the  agency,  if  and  to  the  ex- 

17  tent  that  the  agency  determines  that  accurate  esti- 

18  mates  ar3  reasonably  feasible,  of — 

19  (A)  the  future  costs  of  the  Federal  inter- 

20  governmental  mandate;  and 

21  (B)  any  disproportionate  budgetary  effects 

22  of  the  Federal  intergovernmental  mandate  upon 

23  any  particular  regions  of  the  Nation  or  particu- 

24  lar  State,  local,  or  tribal  governments,  urban  or 

25  rural  or  other  types  of  communities; 
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1  (3)  a  qualitative,  and  if  possible,  a  quantitative 

2  assessment  of  costs  and  benefits  anticipated  from 

3  the  Federal  intergovernmental  mandate  (such  as  the 

4  enhancement  of  health  and  safety  and  the  protection 

5  of  the  natural  environment); 

6  (4)  the  effect  of  the  Federal  private  sector  man- 

7  date  on  the  national  economy,  including  the  effect  on 

8  productivity,  economic  growth,  full  employment,  cre- 

9  ation  of  productive  jobs,  and  international  competi- 

10  tiveness  of  United  States  goods  and  services;  and 

11  (5) (A)  a  description  of  the  extent  of  the  agen- 

12  cy's  prior  consultation  with  elected  representatives 

13  (or  their  designated  representatives)  of  the  affected 

14  State,  local,  and  tribal  governments; 

15  (B)  a  summary  of  the  comments  and  concerns 

16  that  were  presented  by  State,  local,  or  tribal  govem- 

17  ments  either  orally  or  in  writing  to  the  agency; 

18  (C)  a  summary  of  the  agency's  evaluation  of 

19  those  comments  and  concerns;  and 

20  (D)  the  agency's  position  supporting  the  need 

21  to  issue  the  regulation  containing  the  Federal  inter- 

22  governmental  mandates   (considering,   among  other 

23  things,  the  extent  to  which  costs  may  or  may  not  be 

24  paid  with  funds  provided  by  the  Federal  Govem- 

25  ment). 
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1  (b)  Promulgation. — In  promulgating  a  general  no- 

2  tice  of  proposed  rulemaking  or  a  final  rule  for  which  a 

3  statement  under  subsection  (a)  is  required,  the  agency 

4  shall  include  in  the  promulgation  a  summary  of  the  infor- 

5  mation  contained  in  the  statement. 

6  (c)  Preparation  in  Conjunction  With  Other 

7  Statement. — ^Any  agency  may  prepare  any  statement  re- 

8  quired  under  subsection  (a)  in  conjunction  with  or  as  a 

9  part  of  any  other  statement  or  analysis,  provided  that  the 

10  statement  or  analysis  satisfies  the  provisions  of  subsection 

11  (a). 

12  sec.  203.  assistance  to  the  congressional  budget 

13  office. 

14  The   Director   of  the   Office   of  Management   and 

15  Budget  shall— 

16  (1)  collect  from  agencies  the  statements  pre- 

17  pared  under  section  202;  and 

18  (2)  periodically  forward  copies  of  such  state- 

19  ments  to  the  Director  of  the  Congressional  Budget 

20  Office  on  a  reasonably  timely  basis  after  promulga- 

21  tion  of  the  general  notice  of  proposed  rulemaking  or 

22  of  the  final  rule  for  which  the  statement  was  pre- 

23  pared. 
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1  SEC.  204.  PILOT  PROGRAM  ON  SMALL  GOVERNMENT  FLEXI- 

2  BnJTY. 

3  (a)  In  General.— The  Director  of  the  Office  of 

4  Management  and  Budget,  in  consultation  with  Federal 

5  agencies,  shall  establish  pilot  programs  in  at  least  2  agen- 

6  cies  to  test  innovative,  and  more  flexible  regulatory  ap- 

7  proaches  that — 

8  (1)  reduce  reporting  and  compliance  burdens  on 

9  small  governments;  and 

10  (2)  meet  overall  statutory  goals  and  objectives. 

11  (b)   Program  Focus. — The  pilot  programs  shall 

12  focus  on  rules  in  effect  or  proposed  rules,  or  a  combination 

13  thereof. 

14  TITLE       III— REVIEW       OF       UN- 

15  FUNDED  FEDERAL        MAN- 

16  DATES 

17  SEC.  301.  ESTABUSHMENT. 

18  There  is  established  a  commission  which  shall  be 

19  known  as  the  "Commission  on  Unfunded  Federal  Man- 

20  dates"  (in  this  title  referred  to  as  the  "Commission"). 

21  SEC.  302.  REPORT  ON  UNFUNDED  FEDERAL  MANDATES  BY 

22  THE  COMMISSION. 

23  (a)  In  General. — The  Commission  shall  in  accord- 

24  ance  with  this  section — 

25  (1)  investigate  and  review  the  role  of  unfunded 

26  Federal  mandates  in  intergovernmental  relations  and 
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1  their  impact  on  local,  State,  and  Federal  government 

2  objectives  and  responsibilities;  and 

3  (2)    make   recommendations   to   the   President 

4  and  the  Congress  regarding — 

5  (A)    allowing  flexibility  for   States,   local, 

6  and  tribal  governments  in  complying  with  spe- 

7  cific   unfunded    Federal    mandates    for   which 

8  terms  of  compliance  are  unnecessarily  rigid  or 

9  complex; 

10  (B)   reconciling  any  2   or  more  unfunded 

11  Federal  mandates  which  impose  contradictory 

12  or  inconsistent  requirements; 

13  (C)    terminating  unfunded   Federal   man- 

14  dates  which  are  duplicative,  obsolete,  or  lacking 

15  in  practical  utility; 

16  (D)  suspending,  on  a  temporary  basis,  un- 

17  funded  Federal  mandates  which  are  not  vital  to 

18  public  health  and  safety  and  which  compound 

19  the  fiscal  difficulties  of  States,  local,  and  tribal 

20  governm.ents,    including    recommendations    for 

21  triggering  such  suspension; 

22  (E)  consolidating  or  simplifying  unfunded 

23  Federal  mandates,  or  the  planning  or  reporting 

24  requirements  of  such  mandates,  in  order  to  re- 

25  duce  duplication  and  facilitate  compliance  by 
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1  States,  local,  and  tribal  governments  with  those 

2  mandates;  and 

3  (F)   establishing  common  Federal  defini- 

4  tions  or  standards  to  be  used  by  States,  local, 

5  and  tribal  governments  in  complying  with  un- 

6  funded   Federal    mandates   that   use    different 

7  definitions  or  standards  for  the  same  terms  or 

8  principles. 

9  (3)  Identification  of  relevant  unfunded 

10  federal  mandates. — Each  recommendation  under 

11  paragraph  (2)  shall,  to  the  extent  practicable,  iden- 

12  tify   the    specific    unfunded    Federal    mandates    to 

13  which  the  recommendation  applies. 

14  (b)  Criteria. — 

15  (1)  In  general. — The  Commission  shall  estab- 

16  lish  criteria  for  making  recommendations  under  sub- 

17  section  (a). 

18  (2)  Issuance  of  proposed  criteria. — The 

19  Commission  shall  issue  proposed  criteria  under  this 

20  subsection  not  later  than  60  days  after  the  date  of 

21  the  enactment  of  this  Act,  and  thereafter  provide  a 

22  period  of  30  days  for  submission  by  the  public  of 

23  comments  on  the  proposed  criteria. 
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1  (3)  Final  criteria. — Not  later  than  45  days 

2  after  the  date  of  issuance  of  proposed  criteria,  the 

3  Commission  shall — 

4  (A)    consider  comments   on   the   proposed 

5  criteria  received  under  paragraph  (2); 

6  (B)  adopt  and  incorporate  in  final  criteria 

7  any  recommendations  submitted  in  those  com- 

8  ments  that  the  Commission  determines  will  aid 

9  the  Commission  in  carrying  out  its  duties  under 

10  this  section;  and 

11  (C)    issue   final   criteria   under   this   sub- 

12  section. 

13  (c)  Preliminary  Report. — 

14  (1)   In  general. — Not  later  than   9   months 

15  after  the  date  of  the  enactment  of  this  Act,   the 

16  Commission  shall — 

17  (A)  prepare  and  publish  a  preliminary  re- 

18  port  on  its  activities  under  this  subtitle,  includ- 

19  ing  preliminary  recommendations  pursuant  to 

20  subsection  (a); 

21  (B)  publish  in  the  Federal  Register  a  no- 

22  tice  of  availability  of  the  preliminary  report; 

23  and 

24  (C)  provide  copies  of  the  preliminary  re- 

25  port  to  the  public  upon  request. 
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1  (2)  Public  hearings. — The  Commission  shall 

2  hold    public    hearings    on    the    preUminary    rec- 

3  ommendations  contained  in  the  preliminary  report  of 

4  the  Commission  under  this  subsection. 

5  (d)  Final  Report. — Not  later  than  3  months  after 

6  the  date  of  the  publication  of  the  preliminary  report  under 

7  subsection  (c),  the  Commission  shall  submit  to  the  Con- 

8  gress,  including  the  Committee  on  Government  Reform 

9  and  Oversight  of  the  House  of  Representatives  and  the 

10  Committee  on  Governmental  Affairs  of  the  Senate,  and 

11  to  the  President  a  final  report  on  the  findings,  conclusions, 

12  and  recommendations  of  the  Commission  under  this  sec- 

13  tion. 

14  SEC.  303.  MEMBERSHIP. 

15  (a)  Number  and  Appointment. — 

16  (1)   In  general. — The  Commission   shall  be 

17  composed  of  9  members  appointed  fi-om  individuals 

18  who  possess  extensive  leadership  experience  in  and 

19  knowledge  of  States,  local,  and  tribal  governments 

20  and  intergovernmental  relations,  including  State  and 

21  local  elected  officials,  as  follows: 

22  (A)  3  members  appointed  by  the  Speaker 

23  of  the  House  of  Representatives,  in  consultation 

24  with  the  minority  leader  of  the  House  of  Rep- 

25  resentatives. 
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1  (B)  3  members  appointed  by  the  majority 

2  leader  of  the  Senate,  in  consultation  with  the 

3  minority  leader  of  the  Senate. 

4  (C)  3  members  appointed  by  the  President. 

5  (2)  Limitation. — ^An  individual  who  is  a  Mem- 

6  ber  or  employee  of  the  Congress  may  not  be  ap- 

7  pointed  or  serve  as  a  member  of  the  Commission. 

8  (b)  Waiver  of  Limitation  on  Executive  Sched- 

9  ULE  Positions. — ^Appointments  may  be  made  under  this 

10  section  without  regard  to  section  5311(b)  of  title  5,  United 

11  States  Code. 

12  (c)  Terms.— 

13  (1)  In  general. — Each  member  of  the  Com- 

14  mission  shall  be  appointed  for  the  life  of  the  Com- 

15  mission. 

16  (2)  Vacancies. — ^A  vacancy  in  the  Commission 

17  shall  be  filled  in  the  manner  in  which  the  original 

18  appointment  was  made. 

19  (d)  Basic  Pay.— 

20  (1)  Rates  of  pay. — Members  of  the  Commis- 

21  sion  shall  serve  ^vithout  pay. 

22  (2)  Prohibition  of  compensation  of  fed- 

23  ERAL    EMPLOYEES. — Members    of   the    Commission 

24  who  are  full-time  officers  or  employees  of  the  United 

25  States  may  not  receive  additional  pay,  allowances,  or 
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1  benefits  by  reason  of  their  service  on  the  Commis- 

2  sion. 

3  (e)  Travel  Expenses. — ^Each  member  of  the  Com- 

4  mission  shall  receive  travel  expenses,  including  per  diem 

5  in  Ueu  of  subsistence,  in  accordance  with  sections  5702 

6  and  5703  of  title  5,  United  States  Code. 

7  (f)  Chairperson. — The  President  shall  designate  a 

8  member  of  the  Commission  as  Chairperson  at  the  time  of 

9  the  appointment  of  that  member. 

10  (g)  Meetings. — 

11  (1)  In  general.— Subject  to  paragraph  (2), 

12  the  Commission  shall  meet  at  the  call  of  the  Chair- 

13  person  or  a  mjgority  of  its  members. 

14  (2)   First   meeting. — The  Commission  shall 

15  convene  its  first  meeting  by  not  later  than  45  days 

16  after  the  date  of  the  completion  of  appointment  of 

17  the  members  of  the  Commission. 

18  (3)  Quorum.— A  majority  of  members  of  the 

19  Commission  shall  constitute  a  quorum  but  a  lesser 

20  number  may  hold  hearings. 

21  SEC.  304.  DIRECTOR  AND  STAFF  OF  COMMISSION;  EXPERTS 

22  AND  CONSULTANTS. 

23  (a)  Director. — The  Commission  shall,  without  re- 

24  gard  to  section  5311(b)  of  title  5,  United  States  Code, 

25  have  a  Director  who  shall  be  appointed  by  the  Commis- 
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1  sion.  The  Director  shall  be  paid  at  the  rate  of  basic  pay 

2  payable  for  level  IV  of  the  Executive  Schedule. 

3  (b)  Staff. — ^With  the  approval  of  the  Commission, 

4  and  without  regard  to  section  5311(b)  of  title  5,  United 

5  States  Code,  the  Director  may  appoint  and  fix  the  pay 

6  of  such  staff  as  is  sufficient  to  enable  the  Commission  to 

7  carry  out  its  duties. 

8  (e)   Applicability   of   Certain   Civil   Service 

9  Laws. — The  Director  and  staff  of  the  Commission  may 

10  be  appointed  without  regard  to  the  provisions  of  title  5, 

1 1  United  States  Code,  governing  appointments  in  the  com- 

12  petitive  service,  and  may  be  paid  without  regard  to  the 

13  provisions  of  chapter  51  and  subchapter  III  of  chapter  53 

14  of  that  title  relating  to  classification  and  General  Schedule 

15  pay  rates,  except  that  an  individual  so  appointed  may  not 

16  receive  pay  in  excess  of  the  annual  rate  payable  under 

17  section  5376  of  title  5,  United  States  Code. 

18  (d)  Experts  and  Consultants. — The  Commission 

19  may  procure  temporary  and  intermittent  services  of  ex- 

20  perts  or  consultants  under  section  3109(b)   of  title  5, 

21  United  States  Code. 

22  (e)  Staff  of  Federal  Agencies. — Upon  request 

23  of  the  Director,  the  head  of  any  Federal  department  or 

24  agency  may  detail,  on  a  reimbursable  basis,  any  of  the 
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1  personnel  of  that  department  or  agency  to  the  Commission 

2  to  assist  it  in  carrying  out  its  duties  under  this  title. 

3  SEC.  305.  POWERS  OF  COMMISSION. 

4  (a)   Hearings  and   Sessions. — The  Commission 

5  may,  for  the  purpose  of  carrying  out  this  title,  hold  hear- 

6  ings,  sit  and  act  at  times  and  places,  take  testimony,  and 

7  receive  evidence  as  the  Commission  considers  appropriate. 

8  (b)  Powers  of  Members  and  Agents. — ^Any  mem- 

9  ber  or  agent  of  the  Commission  may,  if  authorized  by  the 

10  Commission,  take  any  action  which  the  Commission  is 

1 1  authorized  to  take  by  this  section. 

12  (c)  Obtaining  Official  Data. — The  Commission 

13  may  secure  directly  from  any  department  or  agency  of  the 

14  United  States  information  necessary  to  enable  it  to  carry 

15  out  this  title,  except  information — 

16  (1)  which  is  specifically  exempted  from  disclo- 

17  sure  by  law;  or 

18  (2)   which   that  department  or  agency  deter- 

19  mines  will  disclose — 

20  (A)  matters  necessary  to  be  kept  secret  in 

21  the  interests  of  national  defense  or  the  con- 

22  fidential  conduct  of  the  foreign  relations  of  the 

23  United  States; 

24  (B)  information  relating  to  trade  secrets  or 

25  financial  or  commercial  information  pertaining 
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1  specifically  to  a  given  person  if  the  information 

2  has  been  obtained  by  the  Government  on  a  con- 

3  fidential  basis,  other  than  through  an  applica- 

4  tion  by  such  person  for  a  specific  financial  or 

5  other  benefit,  and  is  required  to  be  kept  secret 

6  in  order  to  prevent  undue  injury  to  the  competi- 

7  tive  position  of  such  person;  or 

8  (C)  personnel  or  medical  data  or  similar 

9  data  the  disclosure  of  which  would  constitute  a 

10  clearly  unwarranted   invasion  of  personal  pri- 

1 1  vacy; 

12  unless  the  portions  containing  such  matters,  infor- 

13  mation,  or  data  have  been  excised. 

14  Upon  request  of  the  Chairperson  of  the  Commission,  the 

15  head  of  that  department  or  agency  shall  furnish  that  infor- 

16  mation  to  the  Commission. 

17  (d)  Mails. — The  Commission  may  use  the  United 

18  States  mails  in  the  same  manner  and  under  the  same  con- 

19  ditions  as  other  departments  and  agencies  of  the  United 

20  States. 

21  (e)    Administrative    Support    Services. — Upon 

22  the  request  of  the  Commission,  the  Administrator  of  Gen- 

23  eral  Services  shall  provide  to  the  Commission,  on  a  reim- 

24  bursable  basis,  the  administrative  support  services  nee- 
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1  essary  for  the  Commission  to  cany  out  its  duties  under 

2  this  title. 

3  (f)  Contract  Authority. — The  Commission  may, 

4  subject  to  appropriations,  contract  with  and  compensate 

5  government  and  private  agencies  or  persons  for  property 

6  and  services  used  to  carry  out  its  duties  under  this  title. 

7  SEC.  306.  TERMmATION. 

8  The  Commission  shall  terminate  90  days  after  sub- 

9  mitting  its  final  report  pursuant  to  section  302(d). 

10  SEC.  307.  AUTHORIZATION  OF  APPROPRIATIONS. 

11  There  are  authorized  to  be  appropriated  to  the  Com- 

12  mission  $1,000,000  to  carry  out  this  title. 

13  SEC.  308.  DEFINrnON. 

14  As  used  in  this  title,  the  term  "unfunded  Federal 

15  mandate"  means — 

16  (1)  any  provision  in  statute  or  regulation  that 

17  imposes  an  enforceable  duty  upon  States,  local  gov- 

18  emments,  or  tribal  governments  including  a  condi- 

19  tion  of  Federal  assistance  or  a  duty  arising  from 

20  participation  in  a  voluntary  Federal  program; 

21  (2)  relates  to  a  Federal  program  under  which 

22  Federal  financial  assistance  is  provided  to  States, 

23  local  governments,  or  tribal  governments  under  enti- 

24  .  tlement  authority;  or 
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1  (3)  that  imposes  any  other  unfunded  obligation 

2  on  States,  local  governments,  or  tribal  governments. 

3  SEC.  309.  EFFECTIVE  DATE. 

4  This  title  shall  take  effect  60  days  after  the  date  of 

5  the  enactment  of  this  Act. 

6  TITLE  IV— JUDICIAL  REVIEW 

7  SEC.  401.  JUDICIAL  REVIEW. 

8  (a)  In  General. — ^Any  statement  or  report  prepared 

9  under  this  Act,  and  any  compliance  or  noncompliance  with 

10  the  provisions  of  this  Act,  and  any  determination  concem- 

1 1  ing  the  applicability  of  the  provisions  of  this  Act  shall  not 

12  be  subject  to  judicial  review. 

13  (b)  Rule  of  Construction. — No  provision  of  this 

14  Act  or  amendment  made  by  this  Act  shall  be  construed 

15  to  create  any  right  or  benefit,  substantive  or  procedural, 

16  enforceable  by  any  person  in  any  administrative  or  judicial 

17  action.  No  ruling  or  determination  made  under  the  provi- 

18  sions  of  this  Act  or  amendments  made  by  this  Act  shall 

19  be  considered  by  any  court  in  determining  the  intent  of 

20  Congress  or  for  any  other  purpose. 
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PREPARED  STATEMENT  OF  SENATOR  COCHRAN 

Mr.  Chairman,  this  legislation  forces  the  Federal  Government  to  consider  more 
carefully  the  economic  consequences  of  its  regulatory  actions.  I  remember  as  a  new 
member  of  the  other  body,  we  passed  legislation  to  require  elementary  and  second- 
ary schools  to  provide  educational  opportunities  for  all  children,  irrespective  of  their 
physical  or  mental  state  or  capacity.  The  law  directed  them  to  do  certain  things, 
and  I  recall  the  local  school  boards  and  local  governments  calling  and  writing  and 
saying  this  is  going  to  cost  enormous  sums  of  money;  what  is  the  matching  require- 
ment and  what  will  be  the  Federal  contributions  to  help  us  do  this.  The  answer  was 
there  was  no  Federal  money  provided. 

I  tried  to  get  the  legislation  amended  to  authorize  Federal  funds  to  provide  need- 
ed financial  assistance  to  those  especially  poor  school  districts  who  would  have  a 
very  hard  time  meeting  their  obligations  under  these  new  burdens.  I  agreed  the  leg- 
islation was  a  good  idea  and  the  school  districts  should  meet  the  needs  of  all  chil- 
dren, but  the  funding  was  a  problem,  amd  it  still  is. 

I  recall  also  in  those  days  in  the  House  the  new  requirements  on  local  commu- 
nities to  do  something  about  waste  water  treatment  and  to  build  facilities.  It  was 
a  big  issue  then  and  it  still  is  today.  The  Federal  Government  refuses  to  acknowl- 
edge its  responsibility  to  have  flexibility  that  may  be  less  expensive  than  those  that 
are  state-of-the-art  and  the  most  expensive. 

I  am  hoping  that  this  new  initiative  will  require  this  new  flexibility,  and  respon- 
sibility to  nelp  pay  the  costs  in  certain  situations.  I  am  happy  to  be  a  cosponsor  of 
Senator  Kempthome's  legislation,  and  I  urge  that  it  be  reported  favorably  in  the 
Senate. 


PREPARED  STATEMENT  OF  HON.  RICK  MYSTROM,  MAYOR  MUNICIPALITY 
OF  ANCHORAGE,  ALASKA 

The  Municipality  of  Anchorage  applauds  the  Congress  in  its  efforts  to  finally  stop 
the  flood  of  unfunded  Federal  mandates.  For  too  many  years,  the  Federal  Govern- 
ment, in  the  name  of  achieving  various  public  purposes,  has  imposed  enormous  reg- 
ulatory burdens  upon  States  and  local  governments  without  providing  for  or  even 
considering  the  high  costs  of  compliance.  In  some  cases  these  costs  far  outweigh  the 
benefits  of  the  programs  themselves.  This  unfair  and  irresponsible  approach  to  gov- 
erning has  to  stop.  If  the  Federal  Government  is  either  unable  or  unwilling  to  bear 
the  costs  of  the  programs  and  requirements  it  elects  to  adopt,  then  it  must  leave 
the  decision  of  whether  and  how  to  pay  the  costs  of  compliance  in  the  hands  of  the 
affected  State  and  local  governments.  For  these  reasons  I  urge  the  Committees  and 
the  Senate  as  a  whole  to  enact  S.  1,  the  Unfiinded  Mandate  Reform  Act  of  1995. 

At  the  SEune  time,  I  believe  the  bill  can  and  should  be  amended  so  that  it  will 
more  completely  achieve  its  objectives.  First,  the  bill  should  be  modified  so  as  to 
hold  Federal  agencies  to  a  more  exacting  standard  when  they  estimate  the  costs  to 
affected  governments  of  their  regulations  and  rules.  Agencies  often  underestimate 
the  financial  impacts  of  their  programs.  When  they  make  these  mistakes,  it  is  the 
local  communities  that  pay  the  price.  The  provisions  of  S.  1  should  be  amended  to 
require  greater  accuracy  in  these  estimates.  Moreover,  the  bill  should  include  ex- 
traordinary relief  for  local  governments  when  actual  regulatory  costs  far  exceed  Fed- 
eral agency  estimates. 

A  second  area  for  improvement  concerns  the  dollar  thresholds  at  which  various 
requirements  of  the  bill  are  triggered.  Currently,  the  bill's  provisions  focus  on 
whether  a  Federal  mandate  or  regulation  would  involve  total  direct  costs  above  a 
certain  level.  This  creates  the  possibility  of  a  mandate,  which  has  a  disproportionate 
cost  impact  on  one  State  or  local  government,  avoiding  the  bill's  requirements  sim- 
ply because  the  total  costs  are  below  the  threshold  amount.  This  is  a  concern  that 
its  especially  significant  to  those  of  us  in  Alaska.  The  unique  conditions  in  our  State 
often  give  rise  to  costs  which  are  greater  then  those  faced  in  the  lower  48.  Construc- 
tion costs,  which  are  heavily  influenced  by  climate  and  geography,  are  a  prime  ex- 
ample of  this  fact.  An  unfunded  Federal  mandate  which  imposes  substantial  costs 
on  only  one  or  a  few  communities  is  no  less  unfair  or  irresponsible  than  one  which 
affect  the  whole  country.  Some  modification  should  be  made  to  close  this  unintended 
loophole. 

Finally,  the  Congress  must  recognize  that  while  this  legislation  provides  welcome 
relief  from  future  unfunded  mandates,  it  does  not  address  the  numerous  current 
and  pending  mandates  which  have  brought  many  small  governments  to  financial 
crisis.  We  and  other  cash-strapped  municipalities  are  faced  with  significant  compli- 
ance costs  in  the  near  term,  at  a  time  when  our  economic  resources  are  already 
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stretched  to  their  Umit.  We  strongly  encourage  the  Congress  to  adopt  a  moratorium 
on  the  implementation  of  existing  mandates  until  they  can  be  subjected  to  the  same 
fiscal  impact  analysis  which  would  be  required  for  future  mandates. 

Thank  you  for  the  opportunity  to  provide  this  testimony.  I  would  be  happy  to  pro- 
vide any  additional  information  which  might  be  useful  to  the  Committees. 


LETTER  FROM  OPPOSE  "NO  MONEY,  NO  MANDATES"  LEGISLATION 

January  5,  1995 

Dear  Senator:  The  following  93  organizations — representing  the  civil  rights,  dis- 
abilities, environmental,  educational,  health,  labor,  religious,  social  welfare  and 
other  public  interest  communities — oppose  legislation  containing  "no  money,  no 
mandates"  provisions. 

We  recognize  the  budget  constraints  State  and  local  governments  face  and  believe 
the  problems  should  be  directly  addressed.  Instead  of  dealing  with  the  need  for  addi- 
tional, flexible  funding,  the  current  debate  about  unfunded  Federal  mandates  is 
being  shaped  by  an  attack  on  Federal  protections  and  safeguards. 

"No  money,  no  mandates"  means  that  if  a  State  or  local  government  is  not  given 
funding  for  the  Federal  mandate,  then  it  would  not  need  to  comply.  Given  current 
Federal  budget  limits  and  a  push  to  make  significant  cuts  in  order  to  balance  the 
U.S.  budget,  this  initiative  will  not  result  in  any  additional  results  for  governors 
and  mayors.  Rather,  it  will  result  in  undermining  the  laws  designed  to  protect  the 
health,  safety,  civil  liberties  and  rights  of  all  Americans. 

Making  implementation  of  Federal  protections  contingent  on  each  year's  funding 
cycle  turns  long-term  policy  objectives  into  a  question  of  winning  and  losing  annual 
appropriations  battles.  Ultimately,  powerful  special  interests  will  be  protected,  leav- 
ing the  rest  of  the  country  vulnerable. 

"No  money,  no  mandates"  creates  confusion  and  unfair  application  of  Federal 
laws.  For  example.  State  and  local  governments  would  only  follow  Federal  laws, 
such  as  minimum  wage  or  pollution  laws,  if  the  Federal  Government  pays  them  to 
comply.  The  private  sector,  on  the  other  hand,  would  still  be  required  to  follow  the 
Federal  laws,  regardless  of  whether  the  Federal  Government  pays  them  or  not.  Will 
the  private  sector  also  demand  payment  for  compliance? 

"No  money,  no  mandates"  will  limit  Congressional  ability  to  respond  to  future 
public  concerns  and  crises.  New  mandates  will  likely  come  at  the  expense  of  current 
mandates  because  of  existing  spending  caps  and  "pay-as-you-go"  budget  require- 
ments. 

Congress  has  not  undertaken  a  thorough  examination  of  the  fiscal  responsibilities 
of  Federal,  State,  and  local  govenrments.  To  find  real,  responsible,  lasting  solutions, 
this  complex  subject  requires  more  study.  Congress  should  undertake  such  study 
and  delay  action  on  proposed  unfunded  manadates  legislation. 

We  strongly  oppose  legislation  that  contains  "no  money,  no  mandates"  provisions 
and  urge  you  to  oppose  such  legislation  also. 
Sincerely, 

20/20  Vision  Center  for  Marine  Conservation 

AFI^CIO  Children's  Defense  Fund 

AIDS  Action  Council  Citizen  Action 

Alliance  for  Justice  Clean  Water  Action 

American  Association  on  Mental  Common  Agenda 

Retardation  Community  Nutrition  Institute 

^^"can  Association  of  University  Consumer  Action 

Affiliated  Programs  Consumer  Federation  of  America 

Amencan  Association  of  University  Council  for  Exceptional  Children 

AmericTSsociation  of  University  ^°^^',*''^"l^,^i^^  ^^^^^^^  C^"^^'" 

Women  gami  les  USA 

American  Civil  Liberties  Union  l^'^J  ^%^''^J^^"''^ 

American  Federation  of  State,  County  Fnends  of  the  Earth 

and  Municipal  Employees  ^""^^^  Lakes  United 

American  Friends  Service  Committee  Hadassah 

American  Oceans  Campaign  David  Bobbins  Engineers 

Americans  for  Democratic  Action  Izaak  Walton  League  of  America 

Atlantic  States  Legal  Foundation  International  Association  of  Psychosocial 
Center  for  Advancement  of  Public  Policy  Rehabilitation  Systems 

Center  for  Community  Change  International  Brotherhood  of  Teamsters 
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International  Ladies'  Garment  Workers' 

Union 
Justice  Coordinating  Team,  Sisters  of 

MerCT  of  the  Americas 
Lake  Michigan  Federation 
Long  Island  Sound  Keeper 
Mississippi  River  Basin  Alliance 
NAACP 
National  Association  of  Protection  and 

Advocacy  Services 
National  Association  of  School 

Psychologists 
National  Association  of  Social  Workers 
National  Audubon  Society 
National  Coalition  for  the  Homeless 
National  Council  of  Jewish  Women 
National  Council  on  Family  Relations 
National  Education  Association 
National  Feunily  Farm  Coalition 
National  Head  Injury  Foundation 
National  Law  Center  on  Homelessness 

and  Poverty 
National  Low  Income  Housing  Coalition 
National  Parent  Network  on  Disabilities 
National  Recreation  and  Park 

Association 
National  Wildlife  Federation 
Natural  Resources  Defense  Council 
NETWORK,  A  National  Catholic  Social 

Justice  Lobby 
Network  for  Environmental  and 

Economic  Responsibility 
New  Jersey  Audubon  Society 
New  York  Rivers  United 
North  Carolina  Coastal  Foundation 
Pacific  Rivers  Council 


People  for  Puget  Sound 

Physicians  for  Social  Responsibility 

Protect  Biodiversity  in  Public  Forests 

Public  Citizen 

Public  Employee  Department,  AFL-CIO 

Public  Voice  for  Food  &  Health  Pohcy 

Rails-to-Trails  Conservancy 

River  Network 

Service  Employees  International  Union, 

AFL-CIO,  CLC 
Sierra  Club  Legal  Defense  Fund 
Soundkeeper 

Surface  Transportation  Policy  Project 
Trout  Unlimited 
The  Arc  (formerly  The  Association  for 

Retarded  Citizens) 
Union  of  American  Hebrew 

Congregations 
Union  of  Concerned  Scientists 
United  Auto  Workers 
United  Brotherhood  of  Carpenters  and 

Joiners  of  America 
United  Cerebral  Palsy  Association 
United  Church  of  Christ 
United  Food  and  Commercial  Workers 

International  Union 
United  Mine  Workers 
United  Steelworkers  of  America 
U.S.  PIRG 

Widener  University  School  of  Law 
Women  of  Reform  Judaism,  The 

Federation  of  Temple  Sisterhoods 
Women's  Legal  Defense  Fund 
Women's  National  Democratic  Club 
World  Institute  on  Disabilities 
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